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BLACK  LUNG  BENEFITS 
Notice  of  Proposed  Rule  Making 

Notice  is  herby  given  that  pursuant  to 
the  provisions  of  Title  IV,  Part  B  of  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  (Public  Law  91-173;  83  Stat. 
793  et  seq.)  and  related  provisions  of  that 
Act,  there  are  set  forth  below  in  tentative 
form  regulations  relating  to  black  lung 
benefits:  Amendments  of  Subpart  A 
(Introduction,  General  Provisions,  and 
Definitions) ;  new  Subpart  B  (Require¬ 
ment  for  Entitlement,  Duration  of  En¬ 
titlement,  Filing  of  Claims  and  Evi¬ 
dence)  ;  new  Subpart  C  (Relationship 
and  Dependency) ;  new  Subpart  E  (Pay¬ 
ment  of  Benefits) ;  and  new  Subpart  F 
(Determination  of  Disability,  Other  De¬ 
terminations,  Administrative  Review, 
Finality  of  Decisions,  and  Representation 
of  Parties)  which  are  proposed  by  the 
Commissioner  of  Social  Security  with  the 
approval  of  the  Secretary  of  Health, 
Education,  and  Welfare. 

Prior  to  final  adoption  of  the  proposed 
regulations,  consideration  will  be  given 
to  any  data,  views,  or  arguments  per¬ 
taining  thereto,  for  the  purpose  of  sug¬ 
gesting  amendment,  revisions,  or  modi¬ 
fication  of  the  regulations,  which  are 
submitted  in  writing  in  duplicate  to  the 
Commissioner  of  Social  Security,  Depart¬ 
ment  of  Health,  Education,  and  Welfare, 
Fourth  and  Independence  Avenue  SW„ 
Washington,  DC  20201,  within  a  period 
of  30  days  from  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 

Dated:  February  8, 1971. 

Robert  M.  Ball, 

Commissioner  of  Social  Security. 
Approved:  February  22, 1971. 

Elliot  L.  Richardson, 

Secretary  of  Health, 

Education,  and  Welfare. 

Part  410  of  Chapter  in,  Title  20,  is 
amended  as  follows: 

Subpart  A — Introduction,  General 
Provisions,  and  Definitions 

1.  The  authority  citation  for  Part  410 
is  deleted  and  a  new  authority  citation 
for  Subpart  A  is  inserted  as  follows: 

Authority  :  The  provisions  of  this  Subpart 
A  issued  under  secs.  3(g).  402,  411,  412,  413, 
414,  426(a),  and  508  ,  83  Stat.  744.  Section 
410.120  also  issued  under  sec.  1106,  53  Stat. 
1398,  as  amended,  42  U.S.C.  1306. 

2.  Section  410.101  is  revised  to  read  as 
follows: 

§  410.101  Introduction. 

The  regulations  in  this  Part  410  (Regu¬ 
lations  No.  10  of  the  Social  Security 
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Administration),  relate  to  the  provisions 
of  Part  B  (Black  Lung  Benefits)  of  title 
IV  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  as  enacted  Decem¬ 
ber  30,  1969,  and  as  may  hereafter  be 
amended.  The  regulations  in  this  part 
are  divided  into  the  following  subparts 
according  to  subject  content: 

(a)  This  Subpart  A  contains  provi¬ 
sions  relating  to  definitions  and  the  use 
of  terms. 

(b)  Subpart  B  of  this  part  relates  to 
the  requirements  for  entitlement,  dura¬ 
tion  of  entitlement,  filing  of  claims,  and 
evidence. 

(c)  Subpart  C  of  this  part  describes 
the  relationship  and  dependency  require¬ 
ments  for  widows  and  relationship  and 
dependency  requirements  which  affect 
the  benefit  amounts  of  entitled  miners 
and  widows. 

(d)  Subpart  D  of  this  part  provides 
standards  for  determining  total  disability 
and  death  due  to  pneumoconiosis. 

(e)  Subpart  E  of  this  part  relates  to 
payment  of  benefits,  payment  periods, 
benefit  rates  and  their  modification,  and 
overpayments  and  underpayments. 

(f)  Subpart  F  of  this  part  relates  to 
determinations  of  disability  and  other 
determinations,  the  procedures  for  ad¬ 
ministrative  review,  finality  of  decisions, 
and  the  representation  of  parties. 

3.  A  new  paragraph  (r)  is  added  to 
§  410.110  to  read  as  follows: 

§410.110  General  definitions  and  use 
of  terms. 

***** 

(r)  “Beneficiary”  means  a  miner  or 
surviving  widow  of  a  miner  entitled  to  a 
benefit  as  defined  in  paragraph  (b)  of 
this  section. 

4.  A  new  §  410.120  is  added  to  read  as 
follows: 

§  410.120  Disclosure  of  program  infor¬ 
mation. 

Disclosure  of  any  file,  record,  report,  or 
other  paper,  or  any  information  obtained 
at  any  time  by  the  Department  of  Health, 
Education,  and  Welfare,  or  any  officer 
or  employee  of  that  Department,  or  any 
person,  agency,  or  organization  with 
whom  the  Administration  has  entered 
into  an  agreement  to  perform  certain 
functions  in  the  Administration  of  title 
IV  of  the  Act,  which  in  any  way  relates 
to,  or  is  necessary  to,  or  is  used  in,  or  in 
connection  with,  the  administration  of 
such  title,  shall  be  made  in  accordance 
with  the  regulations  of  the  Department 
contained  in  45  CFR  Part  5,  except  that 
any  such  file,  record,  report,  or  other 
paper  or  information  obtained  in  con¬ 
nection  with  the  administration  of  the 
old-age,  survivors,  disability,  or  health 
insurance  programs  pursuant  to  titles  II 
and  XVm  of  the  Social  Security  Act, 
shall  be  disclosed  only  in  accordance  with 
Regulation  No.  1  of  the  Social  Security 
Administration,  Part  401  of  this  chapter. 

5.  New  Subparts  B  and  C  are  added 
to  Part  410  of  Chapter  in  to  read  as  fol¬ 
lows: 


Stibparl  B — Requirements  for  Entitlement;  Duro 
lion  of  Entitlement;  Filing  of  Claims;  and 
Evidence 

Sec. 

410.200  Types  of  benefits;  general. 

410.201  Conditions  of  entitlement;  miner 

410.202  Duration  of  entitlement;  miner 

410.210  Conditions  of  entitlement;  widow 

410.211  Duration  of  entitlement;  widow. 

410.215  Filing  a  claim  under  State  work¬ 
men’s  compensation  law;  when 
filing  such  claim  shall  be  consld- 
ered  futile. 

410.220  Claim  for  benefits;  definitions 

410.221  Prescribed  application  forms. 

410.222  Execution  of  a  claim. 

410.223  Evidence  of  authority  to  execute  a 

claim  on  behalf  of  another. 

410.224  Claimant  must  be  alive  when  claim 

Is  filed. 

410.226  Application  effective  for  entire 

month  of  filing. 

410.227  When  a  claim  Is  considered  to  have 

been  filed;  time  and  place  of 
filing. 

410.228  Requests  and  notices  to  be  in  writ¬ 

ing. 

410.229  When  written  statement  Is  consid¬ 

ered  a  claim;  general. 

410.230  Written  statement  filed  by  or  for  a 

miner  on  behalf  of  a  member  of 
his  family. 

410.231  Time  limits  for  filing  claims. 

410.232  Withdrawal  of  a  claim. 

410.233  Cancellation  of  a  request  for  with¬ 

drawal. 

410.234  Interim  provision  for  claims  not 

filed  on  a  prescribed  form. 

410.240  Evidence. 

410.250  Effect  of  conviction  of  felonious 
homicide  on  entitlement  to  bene¬ 
fits. 

Authority  ;  The  provisions  of  this  Subpart 
B  Issued  under  secs.  402,  411,  412,  413,  414, 
426(a),  and  508,  83  Stat.  792. 

Subpart  B — Requirements  for  Entitle¬ 
ment;  Duration  of  Entitlement;  Fil¬ 
ing  of  Claims;  and  Evidence 

§  410.200  Types  of  benefits;  general. 

Part  B  of  title  IV  of  the  Act  provides 
for  the  payment  of  periodic  benefits  to  a 
miner  who  is  determined  to  be  totally 
disabled  due  to  pneumoconiosis,  or  to  the 
widow  of  a  miner  who  was  entitled  to 
benefits  at  the  time  <jf  his  death  or  whose 
death  is  determined  to  have  been  due 
to  pneumoconiosis.  The  following  sec¬ 
tions  of  this  subpart  set  out  the  condi¬ 
tions  of  entitlement  to  benefits  for 
a  miner  or  a  widow;  describe  the  events 
which  terminate  or  preclude  entitlement 
to  benefits  and  the  procedures  for  filing 
a  claim;  and  prescribe  certain  require¬ 
ments  as  to  evidence.  Also  see  Subpart  C 
of  this  part  for  regulations  relating  to 
the  relationship  and  dependency  require¬ 
ments  applicable  to  claimants  for  benefits 
as  a  widow  and  to  beneficiaries  with 
dependents. 

§  410.201  Conditions  of  entitlement; 
miner.  ^ 

An  individual  is  entitled  to  benefits  if 
such  individual : 

(a)  Is  a  miner  (see  §  410.110(j) ) :  and 

(b)  Is  totally  disabled  due  to  pneumo¬ 
coniosis  (see  Subpart  D  of  this  part) ; 
and 

(c)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  of 
§§  410.220-410.227;  and 
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(d)  Has  also  filed  a  claim  under  the  5  410.227(c))  except  where  the  filing  of 
niirable  State  workmen’s  compensa-  a  claim  under  such  applicable  State 

appnuw  _ 


don  law  as  provided  in  §  410.215. 

§410.202  Duration  of  entitlement; 
miner. 

(a)  An  individual  is  entitled  to  bene¬ 
fits  as  a  miner  for  each  month  beginning 
with  the  first  month  in  which  all  of  the 
conditions  of  entitlement  prescribed  in 
5  410.201  are  satisfied. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefit  is 
the  month  before  the  month  in  which 
either  of  the  following  events  first 
oceiirs: 

(1)  The  miner  dies  (see,  however, 

{ 410.226) ;  or 

(2)  The  miner’s  disability  ceases. 

(c)  A  miner’s  entitlement  to  benefits 
under  Part  B  of  Title  IV  of  the  .  Act 
which  is  based  on  a  claim  which  is  filed 
(see  §  410.227)  after  December  31,  1971, 
and  before  January  1,  1973,  shall  ter¬ 
minate  on  December  31,  1972,  unless 
sooner  terminated  under  paragraph  (b) 
of  this  section. 

§410.210  Conditions  of  entitlement; 
widow. 

An  individual  is  entitled  to  benefits  if 
such  individual : 

(a)  Is  the  widow  (see  §  410.320)  of  a 
miner  (see  §  410.1 10 (j ) ) ; 

(b)  Has  not  remarried  since  the 
miner’s  death; 

(c)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  of 
§§410.220-410.227; 

(d)  Has  also  filed  a  claim  under  the 
applicable  State  workmen’s  compensa¬ 
tion  law  as  provided  in  §  410.215; 

(e)  Was  dependent  on  the  miner  at 
the  pertinent  time  (see  §  410.360) ;  and 

(f)  The  deceased  miner  either; 

(1)  Was  entitled  to  benefits  at  the 
time  of  his  death;  or 

(2)  Died  before  January  1,  1973,  and 
his  death  is  determined  to  have  been  due 
to  pneumoconiosis  (see  Subpart  D  of  this 
part). 


workmen’s  compensation  law  would 
clearly  be  futile. 

(b)  The  Administration  shall  deter¬ 
mine  that  the  filing  of  such  a  claim  would 
clearly  be  futile  when; 

(1)  The  period  within  which  such  a 
claim  may  be  filed  under  such  law  has 
expired;  or 

(2)  Pneumoconiosis  as  defined  in 
§  410.110(o>  is  not  compensable  under 
such  law;  or 

(3)  The  maximum  amount  of  com¬ 
pensation  or  the  maximum  number  of 
compensation  payments  allowable  un¬ 
der  such  law  has  already  been  paid;  or 

(4)  The  claimant  does  not  meet  one 
or  more  conditions  of  eligibility  for 
workmen’s  compensation  payments  un¬ 
der  applicable  State  law;  or 

(5)  In  any  other  situation  the  claim¬ 
ant  establishes  to  the  satisfaction  of 
the  Administration  that  the  filing  of  a 
claim  on  account  of  pneumoconiosis 
would  result  as  a  matter  of  law  in  a 
denial  of  his  claim  for  compensation 
under  such  law. 


Claim  for  benefits;  defini- 


§410.211 

widow. 


Duration  of  entitlement; 


(a)  An  individual  is  entitled  to  bene¬ 
fits  as  a  widow  for  each  month  beginning 
with  the  first  month  in  which  all  of  the 
conditions  of  entitlement  prescribed  in 
§  410.210  are  satisfied. 

(b)  The  last  month  for  which  such  in¬ 
dividual  is  entitled  to  such  benefit  is  the 
month  before  the  month  in  which  either 
of  the  following  events  first  occurs ; 

(1)  The  widow  remarries;  or 

(2)  The  widow  dies. 

(c)  Any  remarriage  of  a  widow  after 
the  miner’s  death  whether  or  not  such 
remarriage  is  later  ended  precludes  her 
entitlement  io  benefits  as  a  widow  or, 
if  such  remarriage  occurs  after  her  en¬ 
titlement,  terminates  such  entitlement. 

§  410.215  Filing  claim  under  State  work¬ 
men’s  compensation  law ;  when  filing 
such  claim  shall  be  considered  futile. 

(a)  A  claimant  for  benefits  under  this 
part  shall  file  a  claim  under  the  appli¬ 
cable  State  workmen’s  compensation  law 
prior  to  or  at  the  same  time  his  claim 
for  benefits  under  this  part  is  filed  (see 


§  410.220 
lions. 

For  purposes  of  this  part: 

(a)  Claim  defined.  The  term  “claim” 
means  a  writing  asserting  a  right  to 
benefits  by  an  individual,  or  by  a 
proper  party  on  his  behalf  as  defined  in 
§  410.222,  which  writing  is  filed  with  the 
Administration  in  accordance  with  the 
regulations  in  this  subpart. 

(b)  Application  defined.  The  term 
“application”  refers  only  to  a  writing 
on  a  form  prescribed  in  §  410.221. 

(c)  Claimant  defined.  The  term 
“claimant”  refers  to  the  individual  who 
has  filed  a  claim  for  benefits  on  his  own 
behalf,  or  on  whose  behalf  a  proper  par¬ 
ty  as  defined  in  §  410.222  has  filed  a 
claim. 

(d)  Applicant  defined.  The  term  “ap¬ 
plicant”  refers  to  the  individual  who  has 
filed  an  application  on  his  own  behalf, 
or  on  behalf  of  another,  for  benefits. 

(e)  Execution  of  claim  defined.  The 
term  “to  execute  a  claim”  means  to  com¬ 
plete  and  sign  an  application  (but,  for 
an  exception,  see  §  410.234) .  Irrespec¬ 
tive  of  who  may  have  prepared  or  com¬ 
pleted  the  application,  it  is  considered 
to  have  been  executed  by  or  on  behalf 
of  the  claimant  when  it  is  signed  by 
him  or  by  an  individual  authorized  to 
do  so  on  his  behalf  (see  §  410.222). 


§  410.221  Prescribed  application  forms. 

(a)  Claims  shall  be  made  as  provided 
in  this  subpart  on  such  application  forms 
and  in  accordance  with  such  instructions 
(provided  thereon  or  attached  thereto) 
as  are  prescribed  by  the  Administration. 

(b)  The  application  forms  used  by 
the  public  to  file  claims  for  benefits 
under  part  B  of  title  IV  of  the  Act  are 
SSA-46  (Application  for  Benefits  Under 
the  Federal  Coal  Mine  Health  and  Safe¬ 
ty  Act  of  1969  (Coal  Miner’s  Claim  of 
Total  Disability) )  and  SSA-47  (Appli¬ 
cation  for  Benefits  Under  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969  (Widow’s  Claim)). 


§  410.222  Execution  of  a  claim. 

The  Administration  determines  who  is 
the  proper  party  to  execute  a  claim  in 
accordance  with  the  following  rules: 

(a)  If  the  claimant  is  mentally  com¬ 
petent,  and  is  physically  able  to  exe¬ 
cute  the  claim,  the  claim  shall  be  exe¬ 
cuted  by  him. 

(b)  If  the  claimant  has  a  legally  ap¬ 
pointed  guardian,  committee,  or  other 
representative,  the  claim  may  be  exe¬ 
cuted  by  such  guardian,  committee,  or 
other  representative. 

(c)  If  the  claimant  is  mentally  incom¬ 
petent  or  is  physically  unable  to  execute 
the  claim,  it  may  be  executed  by  the 
person  who  has  the  claimant  in  his  care. 

(d)  Where  the  claimant  is  in  the  care 
of  an  institution  and  is  not  mentally  com¬ 
petent  or  physically  able  to  execute  a 
claim,  the  manager  or  principal  officer 
of  such  institution  may  execute  the 
claim. 

(e)  For  good  cause  shown,  the  Admin¬ 
istration  may  accept  a  claim  executed  by 
a  person  other  than  one  described  in 
paragraph  (b),  (c),  or  (d)  of  this  section. 

§  410.223  Evidence  of  authority  to  exe¬ 
cute  a  claim  on  behalf  of  another.* 

Where  the  claim  is  executed  by  a  per¬ 
son  other  than  the  claimant,  such  per¬ 
son  shall,  at  the  time  of  filing  the  claim 
or  within  a  reasonable  time  thereafter, 
file  evidence  of  his  authority  to  execute 
the  claim  on  behalf  of  such  claimant  in 
accordance  with  the  following  rules: 

(a)  If  the  person  executing  the  claim 
is  the  legally  appointed  guardian,  com¬ 
mittee,  or  other  legal  representative  of 
such  claimant,  the  evidence  shall  be  a 
certificate  executed  by  the  proper  offi¬ 
cial  of  the  court  of  appointment. 

(b)  If  the  person  executing  the  claim 
is  not  such  a  legal  representative,  the 
evidence  shall  be  a  statement  describing 
his  relationship  to  the  claimant,  the  ex¬ 
tent  to  which  he  has  the  care  of  such 
claimant,  or  his  position  as  an  officer  of 
the  institution  of  which  the  claimant  is 
an  inmate.  The  Administration  may,  at 
any  time,  require  additional  evidence  to 
establish  the  authority  of  any  such 
person. 

§  410.224  Claimant  must  be  alive  when 
rlaim  is  filed. 

For  a  claim  to  be  effective,  the  claim¬ 
ant  must  be  alive  at  the  time  a  properly 
executed  claim  (see  §  410.222)  is  filed 
with  the  Administration  (see  §410.227). 
(See  §§  410.229  and  410.230  concerning 
the  filing  of  a  prescribed  application 
form  after  submittal  of  a  written 
statement.) 


§  410.226  Application  effective  for  en¬ 
tire  month  of  filing. 

Benefits  are  payable  for  full  calendar 
months.  If  the  claimant  meets  all  the 
requirements  for  entitlement  to  benefits 
in  the  same  calendar  month  in  which  his 
application  is  filed,  the  application  will 
be  effective  for  the  whole  month.  If  a 
miner  dies  in  the  first  month  for  which 
he  meets  all  the  requirements  for  entitle¬ 
ment  to  benefits,  he  will,  notwithstanding 
the  provisions  of  5  410.202(b),  be  con¬ 
sidered  to  be  entitled  to  benefits  for  that 
month. 
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§  410.227  When  a  claim  is  considered 

to  have  been  filed ;  time  and  place  of 

filing. 

(a)  Date  of  receipt.  Except  as  other¬ 
wise  provided  in  this  part,  a  claim  is  con¬ 
sidered  to  have  been  filed  only  as  of  the 
date  it  is  received  at  an  office  of  the  Ad¬ 
ministration  or  by  an  employee  of  the 
Administration  who  is  authorized  to  re¬ 
ceive  such  claims. 

(b)  Date  of  mailing.  If  the  claim  is 
deposited  in  and  transmitted  by  the  U.S. 
mail  and  the  fixing  of  the  date  of  de¬ 
livery  as  the  date  of  filing  would  result 
in  a  loss  or  impairment  of  benefit  rights, 
it  will  be  considered  to  have  been  filed  as 
of  the  date  of  mailing.  The  date  appear¬ 
ing  on  the  postmark  (when  available  and 
legible)  shall  be  prima  facie  evidence  of 
the  date  of  mailing.  If  there  is  no  post¬ 
mark  or  it  is  not  legible,  other  evidence 
may  be  used  to  establish  the  mailing  date. 

(c)  Prospective  filing  of  a  claim.  A 
claim  which  is  filed  before  the  first 
month  in  which  the  claimant  meets  the 
requirements  for  entitlement  to  benefits 
is  a  valid  claim  only  if  the  claimant 
meets  such  requirements  before  a  final 
decision  on  his  claim  is  made.  Such  a 
claim  is  deemed  to  have  been  filed  on  the 
first  day  such  requirements  are  met. 

§  410.228  Requests  and  notices  to  be  in 

writing. 

Except  as  otherwise  provided  in  this 
part,  any  request  to  the  Administration 
for  a  determination  or  a  decision  relat¬ 
ing  to  a  person’s  right  to  benefits,  the 
withdrawal  of  a  claim,  the  cancellation 
of  a  request  for  such  withdrawal,  or  any 
notice  provided  for  pursuant  to  the  regu¬ 
lations  in  this  Part  410,  shall  be  in  writ¬ 
ing  and  shall  be  signed  by  the  person 
authorized  to  execute  a  claim  under 
§  410.222. 

§  410.229  When  written  statement  is 
considered  a  claim ;  general. 

(a)  Written  statement  filed  by  claim¬ 
ant  on  his  own  behalf.  Where  an  indi¬ 
vidual  files  a  written  statement  with  the 
Administration  (see  §  410.227)  which 
indicates  an  intention  to  claim  benefits, 
and  such  statement  bears  his  signature 
or  his  mark  properly  witnessed,  the  filing 
of  such  written  statement,  unless  other¬ 
wise  indicated  by  the  regulations  in  this 
part,  shall  be  considered  to  be  the  filing 
of  a  claim  for  benefits:  Provided,  That: 

(1)  The  claimant  or  a  proper  party 
on  his  behalf  (see  §  410.222)  executes 
a  prescribed  application  form  (see 
§  410.221)  that  is  filed  with  the  Admin¬ 
istration  during  the  claimant’s  lifetime 
and  within  the  period  prescribed  in  para¬ 
graph  (c)  (1)  of  this  section:  or 

(2)  In  the  case  of  a  claimant  who  dies 
prior  to  the  filing  of  such  prescribed 
application  form  within  the  period  pre¬ 
scribed  in  paragraph  (c)  (1)  of  this  sec¬ 
tion,  a  prescribed  application  form  is 
filed  with  the  Administration  within  the 
period  precribed  in  paragraph  (c)(2)  of 
this  section  by  a  party  acting  on  behalf 
of  the  deceased  claimant’s  estate. 

(b)  Written  statement  filed  by  indi¬ 
vidual  on  behalf  of  another.  A  written 
statement  filed  by  an  individual  which 
indicates  an  intention  to  claim  benefits 
on  behalf  of  another  person  shall,  unless 


otherwise  indicated  thereon,  be  consid¬ 
ered  to  be  the  filing  of  a  claim  for  such 
purposes:  Provided,  That: 

(1)  The  written  statement  bears  the 
signature  (or  mark  properly  witnessed) 
of  the  individual  filing  the  statement; 
and 

(2)  The  individual  filing  the  state¬ 
ment  is  the  spouse  of  the  claimant  on 
whose  behalf  the  statement  is  being  filed, 
or  a  proper  party  to  execute  a  claim  on 
behalf  of  a  claimant  as  determined  by 
$  410.222;  and 

(3)  A  prescribed  application  form 
(see  §  410.221)  is  executed  and  filed  in 
accordance  with  the  provisions  of  para¬ 
graph  (a)  (1)  or  (2)  of  this  section. 

(c)  Period  within  which  prescribed 
application  form  must  be  filed.  After  the 
Administration  has  received  from  an  in¬ 
dividual  a  written  statement  as  described 
in  paragraph  (a)  or  (b)  of  this  section: 

(1)  Notice  in  writing  shall  be  sent  to 
the  claimant  or  to  the  individual  who 
submitted  the  written  statement  on  his 
behalf,  stating  that  an  initial  determina¬ 
tion  will  be  made  with  respect  to  such 
written  statement  if  a  prescribed  appli¬ 
cation  form  executed  by  the  claimant  or 
by  a  proper  party  on  his  behalf  (see 
§  410.222) ,  is  filed  with  the  Administra¬ 
tion  within  6  months  from  the  date  of 
such  notice;  or 

(2)  If  the  Administration  is  notified 
that  the  death  of  such  claimant  oc¬ 
curred  before  the  mailing  of  the  notice 
described  in  subparagraph  (1)  of  this 
paragraph,  or  within  the  6 -month  period 
following  the  mailing  of  such  notice  but 
before  the  filing  of  a  prescribed  applica¬ 
tion  form  by  or  on  behalf  of  such  indi¬ 
vidual,  notification  in  writing  shall  be 
sent  to  a  person  acting  on  behalf  of  his 
estate,  or  to  the  deceased’s  last  known 
address.  Such  notification  will  include 
information  that  an  initial  determina¬ 
tion  with  respect  to  such  written  state¬ 
ment  will  be  made  only  if  a  prescribed 
application  form  is  filed  within  6  months 
from  the  date  of  such  notification. 

(3)  If,  after  the  notice  as  described  in 
this  paragraph  (c)  has  been  sent,  a  pre¬ 
scribed  application  form  is  not  filed  (in 
accordance  with  the  provisions  of  para¬ 
graph  (a)  or  (b)  of  this  section)  within 
the  applicable  period  prescribed  in  sub- 
paragraph  (1)  or  (2)  of  this  paragraph, 
it  will  be  deemed  that  the  filing  of  the 
written  statement  to  which  such  notice 
refers  is  not  to  be  considered  the  filing  of 
a  claim  for  the  purposes  set  forth  in  par¬ 
agraphs  (a)  and  (b)  of  this  section. 

§  410.230  Written  statement  filed  by  or 
for  a  miner  on  behalf  of  a  member 
of  his  family. 

Notwithstanding  the  provisions  of 
§  410.229,  the  Administration  will  take 
no  action  with  respect  to  a  written  state¬ 
ment  field  by  or  for  a  miner  on  behalf  of 
a  member  of  his  family  until  such 
miner’s  death.  At  such  time,  the  provi¬ 
sions  of  §  410.229  shall  apply  as  if  such 
miner’s  claim  on  behalf  of  a  member  of 
his  family  had  been  filed  on  the  day  of 
the  miner’s  death. 

§  410.231  Time  limits  for  filing  claims. 

(a)  A  claim  by  or  on  behalf  of  a 
miner  must  be  filed  on  or  before  Decem¬ 


ber  31,  1972,  and  when  so  filed,  is  a  claim 
for  benefits  under  part  B  of  title  IV  of 
the  Act.  (See  §  410.227  for  when  a  claim 
is  considered  to  have  been  filed.  See  also 
§  410.202(c)  for  the  duration  of  entitle¬ 
ment  to  benefits  of  a  miner  based  on  a 
claim  for  such  benefits  which  is  filed 
after  December  31,  1971,  and  before 
January  1,  1973.) 

(b)  In  the  case  of  a  miner  who  was 
entitled  to  benefits  for  the  month  before 
the  month  of  his  death,  or  died  in  the 
first  month  for  which  he  met  all  the  re¬ 
quirements  for  entitlement  (see 
§  410.226),  a  claim  for  benefits  by  or  on 
behalf  of  the  widow  of  such  miner  must 
be  filed  by  December  31,  1972,  or  within 
6  months  after  the  miner's  death,  which¬ 
ever  is  later.  When  so  filed,  it  constitutes 
a  claim  for  benefits  under  part  B  of  title 
IV  of  the  Act. 

(c)  In  the  case  of  a  miner  who  was 
not  entitled  to  benefits  for  the  month  be¬ 
fore  the  month  of  his  death,  and  whose 
death  occurred  prior  to  January  1,  1973, 
a  claim  for  widow’s  benefits  by  or  on 
behalf  of  the  widow  of  such  miner  must 
be  filed  by  December  31,  1972,  or,  in  the 
case  of  the  edath  of  a  miner  occurring 
after  June  30,  1972,  and  before  Janu¬ 
ary  1,  1973,  within  6  months  of  such 
miner’s  death.  When  so  filed,  it  consti¬ 
tutes  a  claim  for  benefits  under  part  B 
of  title  IV  of  the  Act. 

§  410.232  Withdrawal  of  a  claim. 

(a)  Before  adjudication  of  claim.  A 
claimant  (or  an  individual  who  is  au¬ 
thorized  to  execute  a  claim  on  his  behalf 
under  §  410.222) ,  may  withdraw  his  pre¬ 
viously  filed  claim  provided  that: 

(1)  He  filed  a  written  request  for 
withdrawal, 

(2)  The  claimant  is  alive  at  the  time 
the  request  for  withdrawal  is  filed, 

(3)  The  Administration  approves  the 
request  for  withdrawal,  and 

(4)  The  request  for  withdrawal  is 
filed  on  or  before  the  date  the  Adminis¬ 
tration  makes  a  determination  on  the 
claim. 

(b)  After  adjudication  of  claim.  A 
claim  for  benefits  may  be  withdrawn  by 
a  written  request  filed  after  the  date  the 
Administration  makes  a  determination 
on  the  claim  provided  that: 

(1)  The  conditions  enumerated  in 
paragraph  (a)  (1)  through  (3)  of  this 
section  are  met;  and 

(2)  There  is  repayment  of  the  amount 
of  benefits  previously  paid  because  of 
the  claim  that  is  being  withdrawn  or  it 
can  be  established  to  the  satisfaction  of 
the  Administration  that  repayment  of 
any  such  amount  is  assured. 

(c)  Effect  of  withdrawal  of  claim. 
Where  a  request  for  withdrawal  of  a  claim 
is  filed  and  such  request  for  withdrawal 
is  approved  by  the  Administration,  such 
claim  will  be  deemed  not  to  have  been 
filed.  After  the  withdrawal  (whether 
made  before  or  after  the  date  the  Ad¬ 
ministration  makes  a  determination) 
further  action  will  be  taken  by  the  Ad¬ 
ministration  only  upon  the  filing  of  a 
new  claim,  except  as  provided  in 
§  410.233. 
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§410.233  Cancellation  of  a  request  for 

withdrawal. 

Before  or  after  a  written  request  for 
withdrawal  has  been  approved  by  the 
Administration,  the  claimant  (or  a  person 
who  is  authorized  under  §  410.222  to  ex¬ 
ecute  a  claim  on  his  behalf)  may  request 
that  the  “request  for  withdrawal”  be  can¬ 
celed  and  that  the  withdrawn  claim  be 
reinstated.  Such  request  for  cancellation 
must  be  in  writing  and  must  be  filed,  in 
a  case  where  the  requested  withdrawal 
was  approved  by  the  Administration,  no 
later  than  60  days  after  such  approval. 
The  claimant  must  be  alive  at  the  time 
the  request  for  cancellation  of  the  “re¬ 
quest  for  withdrawal”  is  filed  with  the 
Administration. 

§  410.234  Interim  provision  for  claims 
not  filed  on  a  prescribed  form. 

Notwithstanding  any  other  provision  of 
this  subpart,  a  written  request  for  bene¬ 
fits  which  is  filed  before  the  end  of  the 
calendar  month  following  the  month  in 
which  the  effective  date  of  this  section 
occurs,  and  which  meets  the  require¬ 
ments  of  this  subpart  except  for  the  filing 
of  a  prescribed  application  form,  shall 
be  considered  a  claim  for  benefits.  Never¬ 
theless,  where  a  prescribed  application 
form  has  not  been  filed,  the  Administra¬ 
tion  may  require  that  such  a  form  be 
completed  and  filed  before  adjudicating 
the  claim.  (See  §  410.240(a) .) 


§  410.240  Evidence. 

(a)  Evidence  of  eligibility.  A  claimant 
for  benefits  shall  submit  such  evidence  of 
eligibility  as  is  specified  in  this  section. 
The  Administration  may  at  any  time  re¬ 
quire  additional  evidence  to  be  submitted 
with  regard  to  entitlement  or  the  right 
to  receive  payment. 

(b)  Failure  to  submit  requested,  evi¬ 
dence  of  eligibility.  Whenever  a  claimant 
for  benefits  has  submitted  no  evidence 
or  insufficient  evidence  of  eligibility,  the 
Administration  will  inform  the  claimant 
what  evidence  is  necessary  for  a  determi¬ 
nation  of  eligibility  and  will  request  him 
to  submit  such  evidence  within  a  specified 
time.  The  claimant’s  failure  to  submit 
evidence  as  requested  by  the  Administra¬ 
tion  shall  be  a  basis  for  determining  that 
the  conditions  of  eligibility  concerning 
which  such  evidence  was  requested  have 
not  been  met  (see  §  410.610(g) ) . 

(c)  Evidence  of  nonoccurrence  of  ter¬ 
mination,  suspension,  or  reduction  event. 
The  Administration  may  at  any  time  re¬ 
quire  an  individual  receiving,  or  claiming 
that  he  is  entitled  to  receive,  a  benefit, 
either  on  behalf  of  himself  or  on  behalf 
of  another,  to  submit  a  written  statement 
Riving  pertinent  information  bearing 
upon  the  issue  of  whether  or  not  an  event 
has  occurred  which  would  cause  such 


Such  evidence  may  be  submitted  as  part 
of  a  prescribed  application  form  if  the 
form  provides  for  its  inclusion,  or  it  may 
be  submitted  in  addition  to  such  pre-  ? 
scribed  form  and  in  the  manner  indicated 
in  this  section. 

(e)  Certification  of  evidence  by  au-  \ 
thorized  individual.  In  cases  where  a  copy  , 
of  a  record,  document,  or  other  evidence,  , 
or  an  excerpt  of  information  therefrom, 
is  acceptable  as  evidence  in  lieu  of  the 
original,  such  copy  or  excerpt  shall,  ex-  ( 
cept  as  may  otherwise  clearly  be  indi¬ 
cated  thereon,  be  certified  as  a  true  and 
exact  copy  or  excerpt  by  the  official  cus¬ 
todian  of  any  such  record  or  by  an 
employee  of  the  Administration  author¬ 
ized  to  make  certifications  of  any  such 
evidence. 

(f)  Evidence  of  total  disability  or 
death  due  to  pneumoconiosis.  For  evi¬ 
dence  requirements  to  support  allegations 
of  total  disability  or  death  due  to  pneu¬ 
moconiosis;  for  the  effect  of  the  failure 
or  refusal  of  an  individual  to  present 
himself  for  an  examination  or  test  in 
connection  with  the  alleged  disability,  or 
to  submit  evidence  of  disability  and  for 
evidence  as  to  the  cessation  of  disability, 
see  Subpart  D  of  this  Part  410. 

.(g)  Evidence  of  matters  other  than 
total  disability  or  death  due  to  pneumo¬ 
coniosis.  With  respect  to  the  following 
matters,  evidence  shall  be  submitted  in 
accordance  with  the  provisions  of  Regu¬ 
lations  No.  4  (Part  404  of  this  chapter) 
cited  hereinafter,  as  if  the  claim  for 
benefits  under  the  Act  were  an  applica¬ 
tion  for  benefits  under  section  202  of  the 
Social  Security  Act.  Evidence  as  to : 

(1)  Age;  §  404.703  of  this  chapter; 

1  (2)  Death:  §§  404.704,  404.705  of  this 

)  chapter; 

(3)  Marriage  and  termination  of  mar¬ 
riage:  §§  404.706-404.709  of  this  chapter; 
t  (4)  Relationship  of  parent  and  child: 

5  §§  404.711-404.715  of  this  chapter; 
i  (5)  Domicile:  §  404.716  of  this  chapter; 
t  (6)  “Living  with”  or  “member  of  the 
-  same  household”:  §  404.716a  of  this 
i  chapter. 


§  410.250  Effect  of  conviction  of  felo¬ 
nious  homicide  on  entitlement  to 
benefits. 

The  widow  of  a  miner  who  has  been 
finally  convicted  by  a  court  of  competent 
jurisdiction  of  the  felonious  and  inten¬ 
tional  homicide  of  the  miner  shall  not 
be  entitled  to  benefits  as  a  widow  under 
part  B  of  title  IV  of  the  Act. 

Subpart  C — Relationship  and  Dependency 

Sec. 

410.300  Relationship  and  dependency;  gen¬ 
eral. 

410.310  Determination  of  relationship;  wife. 
410.320  Determination  of  relationship; 
widow. 


Subpart  C — Relationship  and 
Dependency 

§  410.300  Relationship  and  depend¬ 
ency  ;  general. 

(a)  In  order  to  establish  entitlement 
to  benefits,  a  widow  must  meet  relation¬ 
ship  and  dependency  requirements  with 
respect  to  the  miner  prescribed  by  or  pur¬ 
suant  to  the  Act. 

(b)  In  order  for  a  beneficiary  to 
qualify  for  augmented  benefits  because  of 
one  or  more  dependents  (see  §  410.510 
(b) ) ,  such  dependents  must  meet  rela¬ 
tionship  and  dependency  requirements 
with  respect  to  such  beneficiary  pre¬ 
scribed  by  or  pursuant  to  the  Act. 

(c)  “Employee”  as  used  in  5  U.S.C. 
8110(a)  means  a  beneficiary,  i.e.,  a  miner 
with  respect  to  miner’s  benefits  and  a 
widow  with  respect  to  widow’s  benefits 
(see  $  410.110(r) ). 

§  410.310  Determination  of  relation¬ 
ship;  wife. 

An  individual  will  be  considered  to  be 
the  wife  of  a  miner  if: 

(a)  The  courts  of  the  State  in  which 
such  miner  is  domiciled  (see  is  410.392) 
would  find  that  such  individual  and  the 
miner  were  validly  married;  or 

(b)  The  courts  of  the  State  in  which 
such  miner  is  domiciled  (see  §  410.392) 
would  find,  under  the  law  they  would 
apply  in  determining  the  devolution  of 
the  miner’s  intestate  personal  property, 
that  the  individual  is  the  miner’s  wife; 
or 

(c)  Under  State  law,  such  individual 
has  the  same  right  she  would  have  if  she 
were  the  wife  to  share  in  the  miner’s 
intestate  personal  property;  or 

(d)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner  re¬ 
sulting  in  a  purported  marriage  between 
them  and  which,  but  for  a  legal  impedi¬ 
ment  (see  §  410.391),  would  have  been  a 

;  valid  marriage.  However,  such  purported 
i  marriage  shall  not  be  considered  a  valid 
5  marriage  if  such  individual  entered  into 
the  purported  marriage  with  knowledge 
that  it  was  not  a  valid  marriage. 


benefit  to  be  terminated,  or  which  would  410.330  Determination  of  relationship;  child 
suoject  such  benefit  to  reductions  or  sus-  410.350  Determination  of  dependency;  wife. 

Pension  under  the  provisions  of  the  Act.  410.360  Determination  of  dependency; 

The  failure  on  the  part  of  such  individual  widow. 

to  submit  such  statement  properly  ex-  410.370  Determination  of  dependency;  child, 
futed,  to  the  Administration,  shall  sub-  P1®  f  determinations. 

Ject  such  benefit  to  reductions,  suspen-  t\Qf92  J^Scu^  ‘ 

Td)0rpL?^10n’  “  ***  case  may  be.  410.393  “Living  with”  and  “member  of  the 

..  manner  of  submitting  same  household”;  wife  or  widow. 

shoUK  e'«  Vldence  111  suPP°rt  of  a  Claim  410.394  “Living  with";  child, 
nail  be  filed  at  an  office  of  the  Admin-  410.395  contributions  and  support. 

®ihl*toti<m*aui of.the  Ad"  Authority:  The  provisions  of  this  Sub- 
eviripnro  o+n  a,Uthorpd  to  receive  such  part  C  issued  under  secs.  402,  412(a) ,  426(a) , 
dence  at  a  place  other  than  such  office,  and  508, 83  stat.  792. 


§  410.320  Determination  of  relation¬ 
ship  ;  widow. 

An  individual  will  be  considered  to  be 
the  widow  of  a  miner  if : 

(a)  The  courts  of  the  State  in  which 
such  miner  was  domiciled  (see  §  410.392) 
at  the  time  of  his  death  would  find  that 
the  individual  and  the  miner  were 
validly  married;  or 

(b)  The  courts  of  the  State  in  which 
such  miner  was  domiciled  (see  $  410.392) 
at  the  time  of  his  death  would  find,  under 
the  law  they  would  apply  in  determining 
the  devolution  of  the  miner’s  intestate 
personal  property,  that  the  individual 
was  the  miner’s  widow;  or 

(c)  Under  State  low,  such  individual 
has  the  same  right  she  would  have  as  if 
she  were  the  miner’s  widow  to  share  in 
the  miner’s  intestate  personal  property; 
or 

(d)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner  re¬ 
sulting  in  a  purported  marriage  between 
them  and  which,  but  for  a  legal  impedi¬ 
ment  (see  §  410.391)  would  have  been  a 
valid  marriage.  However,  such  purported 
marriage  shall  not  be  considered  a  valid 
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marriage  if  such  individual  entered  into 
the  purported  marriage  with  knowledge 
that  it  was  not  a  valid  marriage. 

§  410.330  Determination  of  relation¬ 
ship  ;  child. 

An  individual  will  be  considered  to  be 
the  child  of  a  beneficiary  (see  §  410.110 
(r) )  if: 

(a)  The  courts  of  the  State  in  which 
such  benefiicary  is  domiciled  (see 
§  410.392)  would  find,  under  the  law  they 
would  apply  in  determining  the  devolu¬ 
tion  of  the  benefiicary ’s  intestate  per¬ 
sonal  property ,  that  the  individual  is  the 
beneflicary’s  child;  or 

(b)  Such  individual  is  the  legally 
adopted  child  of  such  beneficiary:  or 

(c)  Such  individual  is  the  stepchild  of 
such  beneficiary  by  reason  of  a  valid 
marriage  of  his  parent  or  adopting 
parent  to  such  beneficiary ;  or 

(d)  Such  individual  does  not  bear  the 
relationship  of  child  to  such  beneficiary 
under  paragraph  (a),  (b),  or  (c)  of  this 
section,  but  would,  under  State  law,  have 
the  same  right  as  a  child  to  share  in  the 
beneficiary’s  intestate  personal  property; 
or 

(e)  Such  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  does  not 
bear  the  relationship  of  child  to  such 
beneficiary  under  paragraph  (a),  (b),  or 

(c)  of  this  section,  and  is  not  considered 
to  be  the  child  of  the  beneficiary  under 
paragraph  (d)  of  this  section,  such  indi¬ 
vidual  shall  nevertheless  be  considered  to 
be  the  child  of  such  beneficiary  if  the 
beneficiary  and  the  mother  or  the  father, 
as  the  case  may  be,  of  such  individual 
went  through  a  marriage  ceremony  re¬ 
sulting  in  a  purported  marriage  between 
them  which,  but  for  a  legal  impediment 
(see  $  410.391),  would  have  been  a  valid 
marriage. 

(f )  Such  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  does 
not  have  the  relationship  of  child  to  such 
beneficiary  under  paragraph  (a),  (b), 
or  (c)  of  this  section,  and  is  not  con¬ 
sidered  to  be  the  child  of  the  beneficiary 

•under  paragraph  (d)  or  (e)  of  this  sec¬ 
tion,  such  individual  shall  nevertheless 
be  considered  to  be  the  child  of  such 
beneficiary  if : 

(1)  Such  beneficiary,  prior  to  his  en¬ 
titlement  to  benefits,  has  acknowledged 
in  writing  that  the  individual  is  his  son 
or  daughter,  or  has  been  decreed  by  a 
court  to  be  the  father  of  the  individual, 
or  he  has  been  ordered  by  a  court  to  con¬ 
tribute  to  the  support  of  the  individual 
(see  S  410.395(c) )  because  the  individual 
is  his  son  or  daughter;  or 

(2)  Such  beneficiary  is  shown  by 
satisfactory  evidence  to  be  the  father  of 
the  individual  and  was  living  with  or  con¬ 
tributing  to  the  support  of  the  individual 
at  the  time  such  beneficiary  became  en¬ 
titled  to  benefls. 

(3)  The  term  “beneficiary”  as  used  in 
this  paragraph,  except  where  there  is  a 
specific  reference  to  the  “father”  only, 
refers  to  the  child’s  father  (miner)  or 
mother  (widow). 

§  410.350  Determination  of  depend¬ 
ency  ;  wife. 

A  wife  will  be  determined  to  be  depend¬ 
ent  upon  the  miner  if : 


(a)  She  is  a  member  of  the  same 
household  as  the  miner  (see  §  410.393) ; 
or 

(b)  She  is  receiving  regular  contribu¬ 
tions  from  the  miner  for  her  support  (see 
§  410.395(b) ) ;  or 

(c)  The  miner  has  been  ordered  by  a 
court  to  contribute  to  her  support  (see 
8  410.395(c)). 

§  410.360  Determination  of  depend¬ 
ency;  widow. 

A  widow  will  be  determined  to  have 
been  dependent  upon  the  miner  if,  at  the 
time  of  the  miner’s  death: 

(a)  She  was  living  with  the  miner 
(see  §410.393) ;  or 

(b)  She  was  dependent  upon  the  miner 
for  support  or  the  miner  has  been  ordered 
by  a  court  to  contribute  to  her  support 
(see  §  410.395) ;  or 

(c)  She  was  living  apart  from  the 
miner  because  of  his  desertion  or  other 
reasonable  cause. 

§  410.370  Determination  of  depend¬ 
ency  ;  child. 

A  child  will  be  determined  to  be  de¬ 
pendent  upon  the  beneficiary  if  the 
child: 

(a)  Is  unmarried;  and 

(b) (1)  is  living  with  such  benefici¬ 
ary  (see  §  410.394) ;  or 

(2)  Is  receiving  regular  contributions 
from  such  beneficiary  toward  his  sup¬ 
port  (see  8  410.395(b))  ;  and 

(c) (1)  Is  under  18  years  of  age;  or 

(2)  Is  18  years  of  age  or  older  and  is 
incapable  of  self-support  because  of  a 
physical  or  mental  disability;  or 

(3)  Is  18  years  of  age  or  older  and  a 
student. 

(d)  A  child  is  “incapable  of  self-sup¬ 
port  because  of  a  physical  or  mental 
disability”  when  he  has  an  impairment 
(regardless  of  when  it  began)  which 
would  meet  the  disability  requirements 
for  child’s  insurance  benefits  based  on 
such  child’s  disability  under  section  202 

(d)  of  the  Social  Security  Act,  42  U3.C. 
402(d) ,  which  are  applicable  for  months 
after  August  1965.  These  disability  re¬ 
quirements  are  prescribed  in  Subpart  P 
of  Part  404  of  this  chapter. 

(e) (1)  “Student”  as  used  in  this  sec¬ 
tion  means  an  individual  under  23  years 
of  age  who  has  not  completed  4  years 
of  education  beyond  the  high  school  level 
and  who  is  regularly  pursuing  a  full¬ 
time  course  of  study  or  training  at  an 
institution  which  is: 

(i)  A  school,  college,  or  university  op¬ 
erated  or  directly  supported  by  the  Unit¬ 
ed  States,  or  by  a  State  or  local  govern¬ 
ment  or  political  subdivision  thereof;  or 

(ii)  A  school,  college,  or  university 
which  has  been  accredited  by  a  State 
or  by  a  State-recognized  or  nationally- 
recognized  accrediting  agency  or  body; 
or 

(iii)  A  school,  college,  or  university 
not  so  accredited  but  whose  credits  are 
accepted,  on  transfer,  by  at  least  three 
institutions  which  are  so  accredited, 
for  credit  on  the  same  basis  as  if 
transferred  from  an  institution  so 
accredited;  or 

(iv)  A  technical,  trade,  vocational, 
business,  or  professional  school  accredited 
or  licensed  by  the  Federal,  or  a  State 


government  or  any  political  subdivision 
thereof,  providing  courses  of  not  less 
than  3  months’  duration  that  prepare  the 
student  for  a  livelihood  in  a  trade  in¬ 
dustry,  vocation,  or  profession. 

(2)  A  student  will  be  considered  to 
be  “pursuing  a  full-time  course  of  study 
or  training  at  an  institution”  if  he  is 
enrolled  in  a  noncorrespondence  course 
and  is  carrying  a  subject  load  which  is 
considered  full-time  for  day  students 
under  the  institution’s  standards  and 
practices.  However,  a  student  will  not 
be  considered  to  be  “pursuing  a  full¬ 
time  course  of  study  or  training”  if  he 
is  enrolled  in  a  course  of  study  or  train¬ 
ing  of  less  than  13  school  weeks’  dura¬ 
tion.  A  student  beginning  or  ending  a 
full-time  course  of  study  or  training  in 
part  of  any  month  will  be  considered  to 
be  pursuing  such  course  for  the  entire 
month. 

(3)  A  child  is  deemed  not  to  have 
ceased  to  be  a  student: 

(i)  During  any  interim  between  school 
years,  if  the  interim  does  not  exceed  4 
months  and  he  shows  to  the  satisfaction 
of  the  Administration  that  he  has  a  bona 
fide  intention  of  continuing  to  pursue 
a  full-time  course  of  study  or  training 
during  the  semester  or  other  enrollment 
period  immediately  after  the  interim; 
or 

(ii)  During  periods  of  reasonable 
duration  during  which,  in  the  judgment 
of  the  Administration,  he  is  prevented 
by  factors  beyond  his  control  from  pur¬ 
suing  his  education. 

(4)  A  student  whose  23d  birthday 
occurs  during  a  semester  or  other  en¬ 
rollment  period  in  which  he  is  pursuing 
a  full-time  course  of  study  or  training 
shall  continue  to  be  considered  a  student 
until  the  end  of  such  period. 

§  410.380  Time  of  determinations. 

(a)  Relationship  of  widow.  The  deter¬ 
mination  of  a  claimant’s  relationship  as 
the  widow  of  a  miner  is  made  with  re¬ 
spect  to  the  time  such  claimant  effec¬ 
tively  files  (see  §  410.227)  a  claim  for 
benefits  as  a  widow.  A  prior  determina¬ 
tion  that  such  claimant  was  determined 
to  be,  or  not  to  be,  the  wife  of  such 
miner,  pursuant  to  §  410.310,  for  pur¬ 
poses  of  qualifying  the  miner  for  an 
augmentation  of  his  benefits  for  a  cer¬ 
tain  period  on  account  of  his  dependents 
(see  8  410.510(b))  is  not  determinative 
of  the  issue  of  the  claimant’s  relation¬ 
ship  as  the  widow  of  such  miner. 

(b)  Relationship  and  dependency  of 
wife  or  child.  The  determination  as  to 
whether  an  individual  purporting  to  be 
a  wife  or  child  is  related  to  or  dependent 
upon  the  beneficiary  shall  be  based  on 
the  facts  and  circumstances  with  respect 
to  the  period  or  periods  of  time  as  to 
which  the  issue  of  relationship  or  de¬ 
pendency  of  such  purported  wife  or 
child  is  material.  (See,  for  example, 
§  410.510(b).) 

§  410.391  Legal  impediment. 

For  purposes  of  this  Subpart  C,  ‘legal 
impediment”  means  an  impediment 
resulting  from  the  lack  of  dissolution  of 
a  previous  marriage  or  otherwise  arising 
out  of  such  previous  marriage  or  its  dis¬ 
solution,  or  resulting  from  a  defect  in 
the  procedure  followed  in  connection 
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with  the  purported  marriage  ceremony — 
for  example,  the  solemnization  of  a  mar™ 
riage  only  through  a  religious  ceremony 
in  a  country  which  requires  a  civil  cere¬ 
mony  for  a  valid  marriage. 

§  410.392  Domicile. 

(a)  For  purposes  of  this  Subpart  C, 
the  term  “domicile”  means  the  place  of 
an  individual’s  true,  fixed,  and  perma¬ 
nent  home  to  which,  whenever  he  is 
absent,  he  has  the  intention  of  returning. 

(b)  The  domicile  of  a  deceased  miner 
is  determined  as  of  the  time  of  his  death. 

(c)  The  domicile  or  a  change  in  domi¬ 
cile  of  a  beneficiary  or  other  individual 
is  determined  with  respect  to  the  period 
or  periods  of  time  as  to  which  the  issue 
of  domicile  is  material. 

(d)  If  an  individual  was  not  domiciled 
in  any  State  at  the  pertinent  time,  the 
law  of  the  District  of  Columbia  is  applied 
as  if  such  individual  were  then  domiciled 
there. 

§410.393  “Living  with”  and  “member 
of  the  same  household” ;  wife  or 
widow. 

(a)  Defined.  "Living  with”  as  used  in 
section  402(e)  of  the  Act,  and  “member 
of  the  same  household”  as  used  in  5 
U.S.C.  8110(a)  (1)  (A) ,  means  that  a  hus¬ 
band  and  wife  were  customarily  living 
together  as  husband  and  wife  in  the 
same  place  of  abode. 

(b)  Temporary  absence.  The  tempo¬ 
rary  absence  of  one  spouse  from  such 
place  of  abode  does  not  preclude  a  find¬ 
ing  that  one  was  “living  with”  the  other 
or  that  they  were  “members  of  the  same 
household.”  The  absence  of  one  spouse 
from  the  place  of  abode  in  which  both 
had  customarily  lived  as  husband  and 
wife  shall,  in  the  absence  of  evidence  to 
the  contrary,  be  considered  temporary: 

(1)  If  such  absence  was  due  to  service 
in  the  Armed  Forces  of  the  United 
States:  or 

(2)  If  the  period  of  absence  from  their 
place  of  abode  did  not  exceed  6  months, 
and  neither  spouse  was  outside  the 
United  States,  and  the  absence  was  due 
to  business  or  employment  reasons,  or 
because  of  confinement  in  a  penal  insti- 


flnding  of  temporary  absence  would  not 
be  justified  where  one  of  the  parties  was 
committed  to  a  penal  institution  for  life 
or  for  a  period  exceeding  the  reasonable 
life  expectancy  of  either,  or  was  under  a 
sentence  of  death;  or  where  the  parties 
had  ceased  to  live  in  the  same  place  of 
abode  because  of  marital  difficulties  and 
had  not  resumed  living  together  before 
death. 

(e)  Relevant  period  of  time.  (1)  The 
determination  as  to  whether  a  widow  had 
been  “living  with”  her  husband  shall  be 
based  upon  the  facts  and  circumstances 
as  of  the  time  of  death  of  the  miner. 

(2)  The  determination  as  to  whether  a 
wife  is  a  “member  of  the  same  household” 
as  her  husband  shall  be  based  upon  the 
facts  and  circumstances  with  respect  to 
the  period  or  periods  of  time  as  to  which 
the  issue  of  membership  in  the  same 
household  is  material.  (See  §  410.510(b) .) 

§  410.394  “Living  with”;  child. 

(a)  Defined.  “Living  with”  as  used  in 
5  U.S.C.  8110(a)(3)  means  that  the 
beneficiary  and  his  child  share  the  same 
residence  and  that  the  parent  beneficiary 
is  exercising  or  has  the  fight  to  exercise 
parental  control  and  authority  over  the 
child. 

(b)  Periodic  or  temporary  separation. 
A  beneficiary  and  his  child  will  be  con¬ 
sidered  to  be  sharing  the  same  residence 
during  a  periodic  or  temporary  separa¬ 
tion  if  the  circumstances  indicate  that 
the  beneficiary  and  his  child  have  shared 
and  again  expect  to  share  a  common  resi¬ 
dence  when  conditions  permit. 

(c)  Parental  control  and  authority. 
Parental  control  and  authority  may  be 
exercised  exclusively  by  one  parent  or 
jointly  by  both.  However,  the  exercise  of 
parental  control  and  authority  ex¬ 
clusively  by  one  parent  and  then  by  the 
other  over  successive  periods  of  time  does 
not  constitute  the  joint  exercise  of 
parental  control  and  authority. 

(d)  Relevant  period  of  time.  The  de¬ 
termination  as  to  whether  a  child  is  “liv¬ 
ing  with”  the  beneficiary  shall  be  based 
on  the  facts  and  circumstances  with  re¬ 
spect  to  the  period  or  periods  of  time  as 
to  which  the  issue  of  “living  with”  the 


therein.  However,  when  a  wife  receives, 
and  uses  for  her  support,  income  from 
the  services  and  the  property  of  the 
miner  and,  under  applicable  State  law, 
such  income  is  community  property,  all 
of  such  income  is  considered  to  be  a  con¬ 
tribution  by  the  miner  to  his  wife’s 
support. 

(c)  “Court  order  for  support”  defined. 
References  to  support  orders  in  88  410.- 
350(c)  and  410.360(b)  mean  any  court 
order,  judgment,  or  decree  of  a  court  of 
competent  jurisdiction  which  requires 
regular  contributions  that  are  a  material 
factor  in  the  cost  of  the  individual’s  sup¬ 
port  and  which  is  in  effect  at  the  appli¬ 
cable  time.  If  such  contributions  are  re¬ 
quired  by  a  court  order,  this  condition  is 
met  whether  or  not  the  contributions 
were  actually  made. 

(d)  “Dependency”  on  miner  defined. 
A  widow  will  be  considered  to  be  depend¬ 
ent  on  the  miner  for  support  for  pur¬ 
poses  of  8  410.360(b)  if  during  the  year 
before  his  death  she  received  from  him 
regular  contributions  toward  her  sup¬ 
port  (see  paragraph  (b)  (2)  of  this 
section). 

Subpart  D — Total  Disability  or  Death 
Due  to  Pneumoconiosis 

6.  The  authority  citation  for  Part  410 
has  been  deleted  and  a  new  authority  ci¬ 
tation  for  Subpart  D  is  inserted  as 
follows: 

Authority:  The  provisions  of  this  Sub¬ 
part  D  Issued  under  secs.  402  (b)  and  (f), 
411,  426(a),  and  508,  83  Stat.  763. 

7.  New  Subparts  E  and  F  are  added  to 
Part  410  of  Chapter'  HI  to  read  as 
follows: 

Subport  E — Payment  of  Benefits 

Sec. 

410.501  Payment  periods. 

410.505  Payment  on  behalf  of  another;  “le¬ 
gal  guardian”  defined. 

410.510  Benefit  rates. 

410.515  Modification  of  benefit  amounts; 
general. 

410.520  Reductions;  receipt  of  State  benefit. 
410.530  Reductions;  excess  earnings. 

410.540  Reductions;  more  than  one  reduc¬ 
tion  event. 

410.550  Nonpayment  of  benefits  to  resi- 


tution  or  in  a  hospital,  nursing  home,  or 
other  curative  institution;  or 
(3)  In  any  other  case,  if  the  evidence 
establishes  that  despite  such  absence 
they  nevertheless  reasonably  expected  to 
resume  physically  living  together  at  some 
time  in  the  reasonably  near  future. 

(c)  Death  during  absence.  Where  the 
death  of  one  of  the  parties  occurred  while 
away  from  the  place  of  abode  for  treat¬ 
ment  or  care  of  an  illness  or  an  injury 


beneficiary  is  material. 

§  410.395  Contributions  and  support. 

(a)  “Support”  defined.  The  term  “sup¬ 
port”  includes  food,  shelter,  clothing, 
ordinary  medical  expenses,  and  other 
ordinary  and  customary  items  for  the 
maintenance  of  the  persons  supported. 

(b)  “Contributions”  defined.  (1) 
“Contributions”  refers  to  contributions 
actually  provided  by  the  contributor 


dents  of  certain  States. 

410.560  Overpayments. 

410.565  Collection  and  compromise  of 
claims  for  overpayment. 

410.570  Underpayments. 

410.560  Relation  to  provisions  for  reduc¬ 
tions  or  Increases. 

Authority  :  The  provisions  of  this  Subpart 
E  issued  under  secs.  411(a),  412  (a)  and  (b), 
413(b),  426(a),  and  508-,  83  Stat.  793; 
!  410.565  also  Issued  under  sec.  3,  80  Stat. 
309,  31  U.S.C.  952. 


(e.g.,  in  a  hospital),  the  fact  that  the 
death  was  foreseen  as  possible  or  prob¬ 
able  does  not,  in  and  of  itself,  preclude  a 
finding  that  the  parties  were  “living 
with”  one  another  or  were  “member is] 
of  the  same  household”  at  the  time  of 
death. 

(d)  Absences  other  than  temporary. 
In  situations  other  than  those  described 
to  paragraphs  (b)  and  (c)  of  this  section, 
the  absence  shall  not  be  considered  tem¬ 
porary,  and  the  parties  may  not  be  found 
to  be  “living  with”  one  another  or  to  be 
member  [s]  of  the  same  household.”  A 


from  his  own  property,  or  the  use  there¬ 
of,  or  by  the  use  of  his  own  credit. 

(2)  “Regular  contributions”  mean 
contributions  that  are  customary  and 
sufficient  to  constitute  a  material  factor 
in  the  cost  of  the  individual’s  support. 

(3)  When  a  wife  receives,  and  uses  for 
her  support,  income  from  her  services  or 
property  and  such  income,  under  appli¬ 
cable  State  law,  is  the  community  prop¬ 
erty  of  herself  and  the  miner,  no  part  of 
such  income  is  a  “contribution”  by  the 
miner  to  his  wife’s  support  regardless 
of  any  legal  interest  the  miner  may  have 


Subpart  E — Payment  of  Benefits 

§  410.501  Payment  periods. 

Benefits  are  paid  to  beneficiaries  dur¬ 
ing  entitlement  for  payment  periods 
consisting  of  full  calendar  months. 

§  410.505  Payment  on  behalf  of  an¬ 
other  ;  “legal  guardian”  defined. 

Benefits  are  paid  only  to  the  bene¬ 
ficiary  or  his  legal  guardian.  As  used  hi 
this  section,  “legal  guardian”  means  an 
individual  who  has  been  appointed  by  a 
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court  of  competent  jurisdiction  or  other¬ 
wise  appointed  pursuant  to  law,  to  as¬ 
sume  control  of  and  responsibility  for 
the  care  of  the  beneficiary,  the  manage¬ 
ment  of  his  estate,  or  both. 

§410.510  Benefit  rates. 

(a)  Basic  rate.  A  beneficiary  is  paid 

monthly  benefits  during  entitlement  at  a 
rate  equal  to  50  percent  of  the  minimum 
monthly  payment  to  which  a  totally  dis¬ 
abled  Federal  employee  in  Grade  GS-2 
would  be  entitled  for  such  month  under 
the  Federal  Employees’  Compensation 
Act,  chapter  81,  title  5,  United  States 
Code.  Such  benefit  rate  for  a  month  is 
determined  by:  >v 

(1)  Ascertaining  the  lowest  annual 
rate  of  pay  (“step  1”)  for  Grade  GS-2  of 
the  General  Schedule  applicable  to  such 
month  (see  5  U.S.C.  5332) ; 

(2)  Ascertaining  the  monthly  rate 
thereof  by  dividing  the  amount  deter¬ 
mined  in  subparagraph  (1)  of  this  para¬ 
graph  by  12; 

(3)  Ascertaining  the  minimum 
monthly  payment  under  the  Federal  Em¬ 
ployees’  Compensation  Act  by  multiply-* 
ing  the  amount  determined  in  subpara¬ 
graph  (2)  of  this  paragraph  by  75 
percent  (or  0.75)  (see  5  U.S.C.  8112) ; 
and 

(4)  Ascertaining  the  basic  rate  under 
the  Act  by  multiplying  the  amount  deter¬ 
mined  in  subparagraph  (3)  of  this  para¬ 
graph  by  50  percent  (or  0.50) . 

(b)  Augmented  benefits  in  case  of 
dependency.  (1)  A  beneficiary’s  benefit 
rate,  as  determined  in  paragraph  (a)  of 
this  section,  is  increased  for  those  months 
in  which  the  beneficiary  has  one  or  more 
dependents  who  qualify  under  Subpart 
C  of  this  part.  This  increase  is  referred  to 
as  an  “augmentation.”  The  beneficiary’s 
basic  rate  is  augmented  at  the  rate  of  50 
percent  for  one  such  dependent,  75  per¬ 
cent  for  two  such  dependents,  or  100  per¬ 
cent  for  three  or  more  such  dependents. 

(2)  A  beneficiary’s  benefit  rate  is  aug¬ 
mented  to  take  account  of  a  particular 
dependent  beginning  with  the  first 
month  in  which  such  dependent  satisfies 
the  conditions  set  forth  in  Subpart  C  of 
this  part,  and  continues  to  be  augmented 
through  the  month  before  the  month  in 
which  such  dependent  ceases  to  satisfy 
the  conditions  set  forth  in  Subpart  C  of 
this  part. 

(c)  Computation.  A  computation  pre¬ 
scribed  by  paragraph  (a)  (2),  (3) ,  (4) ,  or 
(b)  of  this  section  is  made  to  the  third 
decimal  place. 

(d)  Benefit  rates. 


Beginning 

January 

1971 

Prior  to 
January 
1971 

(1)  Miner  or  widow  with  no  de¬ 

pendents . . 

(2)  Miner  or  widow  with  one  de¬ 

pendent _ 

(3)  Miner  or  widow  with  two  de¬ 

pendents.  _ 

$153. 10 

$144.  50 

229.60 

216.  70 

267.90 

252.80 

(4)  Miner  or  widow  with  three 
or  more  dependents _ 

306.10 

288.90 

§410.515  Modification  of  benefit 
amounts;  general. 

Under  certain  conditions,  the  amount 
of  monthly  benefits  as  computed  in 
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§  410.510  must  be  modified  to  determine 
the  amount  actually  to  be  paid  to  a 
beneficiary.  A  modification  of  the  amount 
of  a  monthly  benefit  is  required  in  the 
following  instances : 

(a)  Reduction.  A  reduction  from  a 
beneficiary’s  monthly  benefit  may  be  re¬ 
quired  because  of : 

(1)  A  miner’s  excess  earnings  from 
wages  and  from  net  earnings  from  self- 
employment  (see  §  410.530) ;  or 

(2)  Failure  to  report  earnings  from 
work  in  employment  and  self- 
employment  within  the  prescribed  period 
of  time  (see  §  410.530) ;  or 

—  (3)  The  receipt  by  a  beneficiary  of 
payments  made  on  account  of  any  dis¬ 
ability  of  the  miner  under  State  laws 
relating  to  workmen’s  compensation  (in¬ 
cluding  compensation  for  occupational 
disease) ,  unemployment  compensation  or 
disability  insurance  (see  §  410.520) . 

(b)  Adjustment.  An  adjustment  in  a 
beneficiary’s  monthly  benefit  may  be  re¬ 
quired  because  an  overpayment  or  under¬ 
payment  has  been  made  to  such  benefici¬ 
ary  (see  §§  410.560,  410.570,  and  410.580). 

(c)  Nonpayment.  No  benefits  under 
this  part  are  payable  to  the  residents  of  a 
State  which  reduces  its  payments  made 
to  beneficiaries  pursuant  to  certain  State 
laws  (see  §  410.550) . 

(d)  Suspension.  A.  suspension  of  a 
beneficiary’s  monthly  benefits  may  be  re¬ 
quired  when  the  Administration  has  in¬ 
formation  indicating  that  reductions  on 
account  of  the  miner’s  excess  earnings 
(based  on  criteria  in  section  203(b)  of 
the  Social  Security  Act,  42  U.S.C.  403(b) ) 
may  reasonably  be  expected. 

(e)  "Rounding”  of  benefit  amounts. 
Monthly  benefit  rates  are  payable  in  mul¬ 
tiples  of  10  cents.  Any  monthly  benefit 
rate  which,  after  all  applicable  computa¬ 
tions,  augmentations,  and/or  reductions 
is  not  a  multiple  of  10  cents,  is  increased 
to  the  next  higher  multiple  of  10  cents. 
Since  a  fraction  of  a  cent  is  not  a  mul¬ 
tiple  of  10  cents  a  benefit  rate  which  con¬ 
tains  such  a  fraction  in  the  third  decimal 
is  raised  to  the  next  higher  multiple  of 
10  cents. 

§  410.520  Reductions;  receipt  of  State 
benefit. 

(a)  As  used  in  this  section,  the  term 
“State  benefit”  means  a  payment  to  a 
beneficiary  made  on  account  of  any  dis¬ 
ability  of  the  miner  under  State  laws 
relating  to  workmen’s  compensation  (in¬ 
cluding  compensation  for  occupational 
disease),  unemployment  compensation, 
or  disability  insurance. 

(b)  Benefit  payments  to  a  beneficiary 
for  a  month  are  reduced  (but  not  below 
zero)  by  an  amount  equal  to  any  pay¬ 
ments  of  State  benefits  received  by  such 
beneficiary  for  such  month. 

(c)  Where  a  State  benefit  is  paid  pe¬ 
riodically  but  not  monthly,  or  in  a  lump 
sum  as  a  commutation  of  or  a  substitute 
for  periodic  benefits,  the  reduction  under 
this  section  is  made  at  such  time  or  times 
and  in  such  amounts  as  the  Administra¬ 
tion  determines  will  approximate  as 
nearly  as  practicable  the  reduction  re¬ 
quired  under  paragraph  (b)  of  this  sec¬ 
tion.  In  making  such  a  determination,  a 
weekly  State  benefit  is  multiplied  by  4V-} 
and  a  biweekly  benefit  is  multiplied  by 


2  Ye,  to  ascertain  the  monthly  equivalent 
for  reduction  purposes. 

(d)  Amounts  included  in  an  award  of 
a  State  benefit  which  are  specifically 
identifiable  as  being  for  medical  or  legal 
expenses  paid  or  incurred  by  the  bene¬ 
ficiary  in  connection  with  his  riaim  for 
such  State  benefit  or  the  injury  or  occu¬ 
pational  disease  on  which  it  is  based,  are 
excluded  in  computing  the  reduction 
under  paragraph  (b)  of  this  section, 
unless  such  expenditures  were  directly 
reimbursed  by  the  beneficiary’s  State, 
employer,  or  employer’s  carrier. 

§  410.530  Reductions;  excess  earnings. 

Benefit  payments  to  a  miner  are  re¬ 
duced  by  an  amount  equal  to  the  deduc¬ 
tions  which  would  be  made  with  respect 
to  excess  earnings  under  the  provisions 
of  sections  203  (b),  (f),  (g),  (h),  (j), 
and  (1)  of  the  Social  Security  Act  <42 
U.S.C.  403  (b),  (f),  (g),  (h),  (j),  and 
(D),  as  if  such  benefit  payments  were 
benefits  payable  under  section  202  of  the 
Social  Security  Act  (42  U.S.C.  402). 

§410.540  Reductions;  more  than  one 
reduction  event. 

If  a  reduction  for  receipt  of  State  bene¬ 
fits  (see  §  410.520)  and  a  reduction  on 
account  of  excess  earnings  (see  §  410.- 
530)  are  chargeable  to  the  same  month, 
the  benefit  for  such  month  is  first  re¬ 
duced  (but  not  below  zero)  by  the  amount 
of  the  State  benefits  (as  determined  in 
accordance  with  5  410.520(c)),  and  the 
remainder  of  the  benefit  for  such  month, 
if  any,  is  then  reduced  (but  not  below 
zero)  by  the  amount  of  excess  earnings 
chargeable  to  such  month. 

§  410.550  Nonpayment  of  benefits  to 
residents  of  certain  States. 

No  benefit  shall  be  paid  under  this 
part  to  the  residents  of  any  State  which, 
after  December  30,  1969,  reduces  the 
benefits  payable  to  persons  eligible  to  re¬ 
ceive  benefits  under  this  part,  under  its 
State  laws  which  are  applicable  to  its 
general  work  force  with  regard  to  work¬ 
men’s  compensation  (including  compen¬ 
sation  for  occupational  disease),  unem¬ 
ployment  compensation,  or  disability  in¬ 
surance  benefits  which  are  funded  in 
whole  or  in  part  out  of  employer  con¬ 
tributions. 

§  410.560  Overpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  “overpayment”  includes  a  pay¬ 
ment  where  no  amount  is  payable  under 
part  B  of  title  IV  of  the  Act;  a  payment 
in  excess  of  the  amount  due  under  part 
B  of  title  IV  of  the  Act ;  a  payment  result¬ 
ing  from  the  failure  to  reduce  benefits 
under  section  412(b)  of  the  Act  (see 
§§  410.520,  410.530) ;  a  payment  to  a  resi¬ 
dent  of  a  State  whose  residents  are  not 
eligible  for  payment  (see  §  410.550) ;  and 
a  payment  resulting  from  the  failure  to 
terminate  benefits  of  an  individual  no 
longer  entitled  thereto. 

(b)  Overpaid  beneficiary  is  living.  If 
the  beneficiary  to  whom  an  overpayment 
was  made  is,  at  the  time  of  a  determina¬ 
tion  of  such  overpayment,  entitled  to 
benefits,  or  at  any  time  thereafter  be¬ 
comes  so  entitled,  no  benefit  for  any 
month  is  payable  to  such  individual,  ex¬ 
cept  as  provided  in  paragraph  (c)  of  this 
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section,  until  an  amount  equal  to  the 
amount  of  the  overpayment  has  been 
withheld  or  refunded. 

(c)  Adjustment  by  withholding  part 
of  a  monthly  benefit.  Adjustment  under 
paragraph  (b)  of  this  section  may  be 
effected  by  withholding  a  part  of  the 
monthly  benefit  payable  to  a  beneficiary 
where  it  is  determined  that: 

(1)  Withholding  the  full  amount  each 
month  would  deprive  the  beneficiary  of 
income  required  for  ordinary  and 
necessary  living  expenses ; 

(2)  The  overpayment  was  not  caused 
by  the  beneficiary’s  intentionally  false 
statement  or  representation,  or  willful 
concealment  of,  or  deliberate  failure  to 
furnish,  material  information:  and 

(3)  Recoupment  can  be  effected  in  an 
amount  of  not  less  than  $10  a  month  and 
at  a  rate  which  would  not  extend  the 
period  of  adjustment  beyond  3  years  after 
the  initiation  of  the  adjustment  action. 

(d)  Overpaid  beneficiary  dies  before 
adjustment.  If  an  overpaid  beneficiary 
dies  before  adjustment  is  completed 
under  the  provisions  of  paragraph  (b) 
of  this  section,  recovery  of  the  overpay¬ 
ment  shall  be  effected  through  repay¬ 
ment  by  the  estate  of  the  deceased 
overpaid  beneficiary,  or  by  withholding 
of  amounts  due  the  estate  of  such 
deceased  beneficiary,  or  both. 

§  410.565  Collection  and  compromise 
of  claims  for  overpayment. 

(a)  General  effect  of  the  Federal 
Claims  Collection  Act  of  1966.  Claims  by 
the  Administration  against  an  individual 
for  recovery  of  overpayments  under  part 
B  of  title  IV  of  the  Act,  not  exceeeding 
the  sum  of  $20,000,  exclusive  of  interest, 
may  be  compromised,  or  collection  sus¬ 
pended  or  terminated  where  such  indi¬ 
vidual  or  his  estate  does  not  have  the 
present  or  prospective  ability  to  pay  the 
full  amount  of  the  claim  within  a  reason¬ 
able  time  (see  paragraph  (c)  of  this  sec¬ 
tion)  or  the  cost  of  collection  is  likely  to 
exceed  the  amount  of  recovery  (see  para¬ 
graph  (d)  of  this  section)  except  as 
provided  under  paragraph  (b)  of  this 
section. 

(b)  When  there  will  be  no  compro¬ 
mise,  suspension  or  termination  of  collec¬ 
tion  of  a  claim  for  overpayment — (1) 
Overpaid  individual  alive.  In  any  case 
where  the  overpaid  individual  is  alive, 
a  claim  for  overpayment  will  not  be  com¬ 
promised,  nor  will  there  be  suspension 
or  termination  of  collection  of  the  claim 
by  the  Administration  if  there  is  an  in¬ 
dication  of  fraud,  the  filing  of  a  false 
claim,  or  misrepresentation  on  the  part  of 
such  individual  or  on  the  part  of  any 
other  party  having  an  interest  in  the 
claim. 

(2)  Overpaid  individual  deceased.  In 
any  case  where  the  overpaid  individual 
is  deceased  (i)  a  claim  for  overpayment 
in  excess  of  $5,000  will  not  be  compro¬ 
mised,  nor  will  there  be  suspension  or 
termination  of  collection  of  the  claim  by 
the  Administration  if  there  is  an  indica¬ 
tion  of  fraud:  the  filing  of  a  false  claim, 
or  misrepresentation  on  the  part  of  such 
deceased  individual,  and  (ii)  a  claim  for 


overpayment  regardless  of  the  amount 
will  not  be  compromised,  nor  will  there 
be  suspension  or  termination  of  collection 
of  the  claim  by  the  Administration  if 
there  is  an  indication  that  any  person 
other  than  the  deceased  overpaid  indi¬ 
vidual  had  a  part  in  the  fraudu¬ 
lent  action  which  resulted  in  the 
overpayment. 

(c)  Inability  to  pay  claim  for  recovery 
of  overpayment.  In  determining  whether 
the  overpaid  individual  is  unable  to  pay 
a  claim  for  recovery  of  an  overpayment 
under  part  B  of  title  IV  of  the  Act,  the 
Administration  will  consider  such  indi¬ 
vidual’s  age,  health,  present  and  po¬ 
tential  income  (including  inheritance 
prospects),  assets  (e.g.,  real  property, 
savings  account) ,  possible  concealment  or 
improper  transfer  of  assets,  and  assets 
or  income  of  such  individual  which  may 
be  available  in  enforced  collection  pro¬ 
ceedings.  The  Administration  will  also 
consider  exemptions  available  to  such 
individual  under  the  pertinent  State  or 
Federal  law  in  such  proceedings.  In  the 
event  the  overpaid  individual  is  deceased, 
the  Administration  will  consider  the 
available  assets  of  the  estate,  taking  into 
account  any  liens  or  superior  claims 
against  the  estate. 

(d)  Cost  of  collection  or  litigative 
probabilities.  Where  the  probable  costs 
of  recovering  an  overpayment  under  part 
B  of  title  IV  of  the  Act  would  not  justify 
enforced  collection  proceedings  for  the 
full  amount  of  the  claim  or  there  is 
doubt  concerning  the  Administration’s 
ability  to  establish  its  claim  as  well  as 
the  time  which  it  will  take  to  effect  such 
collection,  a  compromise  or  settlement 
for  less  than  the  full  amount  will  be 
considered. 

(e)  Amount  of  compromise.  The 
amount  to  be  accepted  in  compromise  of 
a  claim  for  overpayment  under  part  B 
of  title  IV  of  the  Act  shall  bear  a  reason¬ 
able  relationship  to  the  amount  which 
can  be  recovered  by  enforced  collection 
proceedings  giving  due  consideration  to 
the  exemptions  available  to  the  overpaid 
individual  under  State  or  Federal  law 
and  the  time  which  such  collection  will 
take. 

(f)  Payment.  Payment  of  the  amount 
which  the  Administration  has  agreed  to 
accept  as  a  compromise  in  full  settle¬ 
ment  of  a  claim  for  recovery  of  an  over¬ 
payment  under  part  B  of  title  IV  of  the 
Act  must  be  made  within  the  time  and 
the  manner  set  by  the  Administration. 
A  claim  for  such  recovery  of  the  over¬ 
payment  shall  not  be  considered  com¬ 
promised  or  settled  until  the  full  pay¬ 
ment  of  the  compromised  amount  has 
been  made  within  the  time  and  manner 
set  by  the  Administration.  Failure  of  the 
overpaid  individual  or  his  estate  to  make 
such  payment  as  provided  shall  result 
in  reinstatement  of  the  full  amount  of 
the  overpayment  less  any  amounts  paid 
prior  to  such  default. 

§  410.570  Underpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  “underpayment”  includes  a 
payment  in  an  amount  less  than  the 


ajnount  of  the  benefit  due  for  such 
month,  and  nonpayment  where  some 
amount  of  such  benefits  are  payable. 

(b)  Underpaid  beneficiary  is  living.  If 
a  beneficiary  to  whom  an  underpayment 
is  due  is  living,  the  amount  of  such 
underpayment  will  be  paid  to  such 
beneficiary. 

(c)  Beneficiary  dies  before  adjustment 
of  underpayment.  If  a  beneficiary  to 
whom  an  underpayment  is  due  dies  be¬ 
fore  receiving  payment  or  negotiating  a 
check  or  checks  representing  such  pay¬ 
ment,  such  underpayment  will  be  dis¬ 
tributed  to  the  legal  representative  of 
the  estate  of  the  deceased  beneficiary  as 
defined  in  paragraph  (d)  of  . this  section. 

(d)  Definition  of  legal  representative. 
The  term  “legal  representative,”  for  the 
purpose  of  qualifying  to  receive  an  un¬ 
derpayment,  generally  means  the  exec¬ 
utor  or  the  administrator  of  the  estate 
of  the  deceased  beneficiary.  However,  it 
may  also  include  an  individual,  institu¬ 
tion,  or  organization  acting  on  behalf  of 
an  unadministered  estate,  provided  the 
person  can  give  the  Administration  good 
acquittance  (as  defined  in  paragraph 

(e)  of  this  section).  The  following  per¬ 
sons  may  qualify  as  legal  representative 
for  purposes  of  this  section,  provided 
they  can  give  the  Administration  good 
acquittance: 

(1)  A  person  who  qualifies  under  a 
State’s  “small  estate”  statute;  or 

(2)  A  person  resident  in  a  foreign 
country  who,  under  the  laws  and  cus¬ 
toms  of  that  country,  has  the  right  to 
receive  assets  of  the  estate;  or 

(3)  A  public  administrator;  or 

(4)  A  person  who  has  the  authority,' 
under  applicable  law,  to  collect  the  as¬ 
sets  of  the  estate  of  the  deceased 
beneficiary. 

(e)  Definition  of  “ good  acquittance.” 
A  person  is  considered  to  give  the  Admin¬ 
istration  “good  acquittance”  when  pay¬ 
ment  to  that  person  will  release  the 
Administration  from  further  liability  for 
such  payment. 

§  410.580  Relation  to  provisions  for  re¬ 
ductions  or  increases. 

The  amount  of  an  overpayment  or  un¬ 
derpayment  is  the  difference  between  the 
amount  actually  paid  to  the  beneficiary 
and  the  amount  of  the  payment  to  which 
the  beneficiary  was  actually  entitled. 
Such  overpayment  or  underpayment,  for 
example,  would  be  equal  to  the  differ¬ 
ence  between  the  amount  of  a  benefit 
in  fact  paid  to  the  beneficiary  and  the 
amount  of  such  benefit  as  reduced  under 
section  412(b)  of  the  Act,  as  increased 
pursuant  to  section  412(a)(1),  or  as 
augmented  under  section  412(a)(3),  of 
the  Act.  In  effecting  an  adjustment  with 
respect  to  an  overpayment,  no  amount 
can  be  considered  as  having  been  with¬ 
held  from  a  particular  benefit  which  is 
in  excess  of  the  amount  of  such  bene¬ 
fit  as  so  reduced.  Overpayments  and  un¬ 
derpayments  simultaneously  outstanding 
on  account  of  the  same  beneficiary  are 
first  adjusted  against  one  another  before 
adjustment  pursuant  to  the  other  pro¬ 
visions  of  this  subpart. 
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Subpart  F — Determinations  of  Disability,  Other 
Determinations,  Administrative  Review,  Final¬ 
ity  of  Decisions,  and  Representation  of  Parties 

Sec. 

410.601  Determinations  of  disability. 

410.610  Administrative  actions  that  are 
Initial  determinations. 

410.615  Administrative  actions  that  are  not 
Initial  determinations. 

410.620  Notice  of  Initial  determination. 

410.621  Effect  of  initial  determination. 

410.622  Reconsideration  and  hearing. 

410.623  Reconsideration;  right  to  recon¬ 

sideration. 

410.624  Time  and  place  of  filing  request. 

410.625  Parties  to  the  reconsideration. 

410.626  Notice  of  reconsideration. 

410.627  Reconsidered  determinations. 

410.628  Notice  of  reconsideration  determi¬ 

nation. 

410.629  Effect  of  reconsideration  determi¬ 

nation. 

410.630  Hearing;  right  to  hearing. 

410.631  Time  and  place  of  filing  request. 

410.632  Parties  to  a  hearing. 

410.633  Additional  parties  to  the  hearing. 

410.634  Hearing  examiner. 

410.635  Disqualification  of  hearing  ex¬ 

aminer. 

410.636  Time  and  place  of  hearing. 

410.637  Hearing  on  new  issues. 

410.638  Change  of  time  and  place  for  hear¬ 

ing. 

410.640  Conduct  of  hearing. 

410.641  Evidence. 

410.642  Witnesses. 

410.643  Oral  argument  and  written  allega¬ 

tions.  . 

410.644  Record  of  hearing. 

410.645  Joint  hearings. 

410.646  Consolidated  Issues. 

410.647  Waiver  of  right  to  appear  and  pre¬ 

sent  evidence. 

410.648  Dismissal  of  request  for  hearing; 

by  application  of  party. 

410.649  Dismissal  by  abandonment  of 

party, 

410.650  Dismissal  for  cause. 

410.661  Notice  of  dismissal  and  right  to 
request  review  thereon. 

410.652  Effect  of  dlsmlsst  1. 

410.653  Vacation  of  dismissal  of  request  for 

hearing. 

410.054  Hearing  examiner's  decision  or  cer¬ 
tification  to  Appeals  Council. 

410.655  Effect  of  hearing  examiner's  de¬ 

cision. 

410.656  Removal  of  hearing  to  Appeals 

Council. 

410.667  Appeals  Council  proceedings  on 
certification  and  review;  proce¬ 
dure  before  Appeals  Council  on 
certification  by  the  hearing  exam¬ 
iner. 

410.858  Evidence  in  proceeding  before  Ap- 
•  peals  Council. 

410.669  Decision  by  Appeals  Council. 

410.660  Right  to  request  review  of  hearing 

examiner’s  decision  or  dismissal. 

410.661  Time  and  place  of  filing  request.  - 

410.662  Action  by  Appeals  Council  on 

review. 

410.663  Procedure  before  Appeals  Council 

on  review. 

410.664  Evidence  admissible  on  review. 

410.665  Decision  by  Appeals  Council  or  re¬ 

manding  of  case. 

410.666  Effect  of  Appeals  Council’s  decision 

or  refusal  to  review. 

410.667  Dismissal  by  Appeals  Council. 

410.668  Extension  of  time  to  request 

reconsideration. 

410.669  Extension  of  time  to  request  hear¬ 

ing  or  review  or  begin  civil 
action. 

410.670  Review  by  Appeals  Council. 

410.670a  Judicial  review. 

410.671  Revision  for  error  or  other  reason; 

time  limitation  generally. 
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410.672  Reopening  Initial  or  reconsidered 

determinations  of  the  Adminis¬ 
tration  and  decisions  of  a  hear¬ 
ing  examiner  or  the  Appeals 
Council;  finality  of  determina¬ 
tions  and  decisions. 

410.673  Good  cause  for  reopening  a  deter¬ 

mination  or  decision. 

410.674  Finality  of  suspension  of  benefit 

payments  for  entire  taxable  year 
because  of  earnings. 

410.675  Time  limitation  for  revising  finding 

suspending  benefit  payments  for 
entire  taxable  year  because  of 
earnings 

410.676  Notice  of  revision. 

410.677  Effect  of  revised  determination. 

410.678  Time  and  place  of  requesting  hear¬ 

ing  on  revised  determination. 

410.679  Finality  of  findings  with  respect  to 

other  claims  for  benefits  based 
on  the  disability  or  death  of  a 
miner. 

410.680  Imposition  of  reductions. 

410.681  Change  of  ruling  or  legal  precedent. 

410.682  General  applicability. 

410.683  Certification  of  payment;  deter¬ 

mination  or  decision  providing 
for  payment. 

410.684  Representation  of  party;  appolnt- 

'  ment  of  representative. 

410.685  Qualifications  of  representative. 

410.686  Authority  of  representative. 

410.687  Rules  governing  the  representation 

and  advising  of  claimants  and 
parties. 

410.688  Disqualification  or  suspension  of 

an  Individual  from  acting  as  a 
representative  In  preceedlngs  be¬ 
fore  the  Administration. 

410.688  Notice  of  charges. 

410.680  Withdrawal  of  charges. 

410.691  Referral  to  Bureau  of  Hearings  and 

Appeals  for  hearing  and  decision. 

410.692  Hearing  on  charges. 

410.693  Decision  by  hearing  officer. 

410.694  Right  to  request  review  of  the 

hearing  officer’s  decision. 

410.695  Procedure  before  Appeals  Council 

on  review  of  hearing  officer's 
decision. 

410.696  Evidence  admissible  on  review. 
410.687  Decision  by  Appeals  Council  on  re¬ 
view  of  hearing  officer’s  decision. 

410.698  Dismissal  by  Appeals  Council. 

410.699  Reinstatement  after  suspension  or 

disqualification. 

Authority:  The  provisions  of  this  Sub¬ 
part  F  Issued  under  secs.  413(b),  426(a), 
507,  and  508,  83  Stat.  794. 

Subpart  F — Determinations  of  Dis¬ 
ability,  Other  Determinations,  Ad¬ 
ministrative  Review,  Finality  of  De¬ 
cisions,  and  Representation  of 
Parties 

§  410.601  Determinations  of  disability. 

(a)  By  State  agencies.  In  any  State 
which  has  entered  into  an  agreement 
with  the  Secretary  providing  therefor, 
determinations  as  to  whether  a  miner  is 
under  a  total  disability  (as  defined  in 
§  410.402)  due  to  pneumoconiosis  (as  de¬ 
fined  in  §410.110(o)),  as  to  the  date 
total  disability  began,  and  as  to  the  date 
total  disability  ceases,  shall  be  made  by 
the  State  agency  or  agencies  designated 
in  such  agreement  on  behalf  of  the  Sec¬ 
retary  with  respect  to  all  individuals  in 
such  State,  or  with  respect  to  such  class 
or  classes  of  individuals  in  the  State  as 
may  be  designated  in  the  agreement. 

(b)  By  the  Administration.  Deter¬ 
minations  as  to  whether  a  miner  is  under 


a  total  disability  (as  defined  in  {  4io  402) 
due  to  pneumoconiosis  (as  defined  in 
§410.110(o)),  as  to  the  date  the  total 
disability  began,  and  as  to  the  date  total 
disability  ceases,  shall  be  made  by  the 
Administration  on  behalf  of  the  Secre¬ 
tary  with  respect  to  individuals  in  any 
State  which  has  not  entered  into  an 
agreement  to  make  such  determinations 
or  with  respect  to  any  class  or  classes  of 
individuals  to  which  such  an  agreement 
is  not  applicable,  or  with  respect  to  any 
individuals  outside  the  United  States.  In 
addition,  all  other  determinations  as  to 
entitlement  to  and  the  amounts  of  bene¬ 
fits  shall  be  made  by  the  Administration 
on  behalf  of  the  Secretary. 

(c)  Review  by  Administration  of  State 
agency  determinations.  The  Administra¬ 
tion  may  review  a  determination  made  by 
a  State  agency  that  a  miner  is  under  a 
total  disability  and,  as  a  result  of  such 
review,  may  determine  that  such  indi¬ 
vidual  is  not  under  a  total  disability,  or 
that  the  total  disability  began  on  a  date 
later  than  that  determined  by  the  State 
agency,  or  that  the  total  disability  ceased 
on  a  date  earlier  than  that  determined 
by  the  State  agency. 

(d)  Initial  determinations  as  to  en¬ 
titlement  or  termination  of  entitlement. 
After  any  determination  as  to  whether  an 
individual  is  under  a  total  disability  or 
has  ceased  to  be  under  a  total  disability, 
the  Administration  shall  make  an  initial 
determination  (see  §  410.610)  with  re¬ 
spect  to  entitlement  to  benefits. 

§  410.610  Administrative  actions  that 
are  initial  determinations. 

(a)  Entitlement  to  benefits.  The  Ad¬ 
ministration,  subject  to  the  limitations 
of  a  Federal-State  agreement  pursuant  to 
section  413(b)  of  the  Act  (see  §410.601 
(a)),  shall  make  findings,  setting  forth 
the  pertinent  facts  and  conclusions,  and 
an  initial  determination  with  respect  to 
entitlement  to  benefits  of  any  individual 
who  has  filed  a  claim  for  benefits.  The 
determination  shall  include  the  amount, 
if  any,  to  which  the  individual  is  entitled 
and,  where  applicable,  such  amount  as 
reduced  (see  §410.515),  augmented  or 
otherwise  increased  (see  §  410.510). 

(b)  Modification  of  the  amount  of 
benefits.  The  Administration  shall,  under 
the  circumstances  hereafter  stated  in  this 
paragraph,  make  findings,  setting  forth 
the  pertinent  facts  and  conclusions,  and 
an  initial  determination  as  to  whether: 

( 1 )  There  should  be  a  reduction  under 
section  412(b)  of  the  Act,  and  if  a  reduc¬ 
tion  is  to  be  made,  the  amount  thereof 
(see  §410.515 (a));  or 

(2)  There  has  been  an  overpayment 
(see  §  410.560)  or  an  underpayment  (see 
§  410.570)  of  benefits  and,  if  so,  the 
amount  thereof,  and  the  adjustment  to  be 
made  by  increasing  or  decreasing  the 
monthly  benefits  to  which  a  beneficiary 
is  entitled  (see  §  410.515(b) ) ,  and,  in  the 
case  of  an  underpayment  due  a  deceased 
beneficiary,  the  legal  representative  (if 
any)  to  whom  the  underpayment  should 
be  paid. 

(c)  Termination  of  benefits.  The  Ad¬ 
ministration,  subject  to  the  limitations 
of  a  Federal-State  agreement  pursuant 
to  section  413(b)  of  the  Act  (see  §  410.601 
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(g) )  shall,  with  respect  to  a  beneficiary 
who  has  been  determined  to  be  entitled 
to  benefits,  make  findings,  setting  forth 
the  pertinent  facts  and  conclusions,  and 
an  initial  determination  as  to  whether, 
under  the  applicable  provisions  of  part 
B  of  title  IV  of  the  Act,  such  beneficiary’s 
entitlement  to  benefits  has  ended  and,  if 
so  the  effective  date  of  such  termination. 

’(d)  Reinstatement  of  benefits.  The 
Administration  shall,  with  respect  to  a 
beneficiary  whose  benefits  have  been 
determined  to  have  ended  under  para¬ 
graph  (c)  of  this  section,  make  findings, 
setting  forth  the  pertinent  facts  and  con¬ 
clusions,  and  an  initial  determination  as 
to  whether  the  individual  is  entitled  to  a 
reinstatement  of  benefits  thus  ended,  and 
if  so,  the  effective  date  of  such  rein¬ 
statement.  Such  findings  of  fact  and 
determination  shall  be  made  whenever  a 
party  makes  a  written  request  for  rein¬ 
statement  or  whenever  evidence  is  re¬ 
ceived  which  justifies  such  reinstatement 
(see  for  example  88  410.671-410.673) , 

(e)  Augmentation  of  benefits.  The  Ad¬ 
ministration  shall  make  findings,  setting 
forth  the  pertinent  facts  and  conclusions, 
and  an  initial  determination,  as  to 
whether  a  beneficiary  has  or  continues  to 
have  dependents  who,  at  the  appropriate 
time,  qualify  under  the  relationship, 
dependency,  and  other  applicable  re¬ 
quirements  of  Subpart  C  of  this  part,  for 
purposes  of  entitling  such  beneficiary  to 
an  augmentation  of  his  benefits  pursuant 
to  §410.510(b). 

(f)  Other  increases  in  benefit  amounts. 
The  Administration  shall  make  findings, 
setting  forth  the  pertinent  facts  and  con¬ 
clusions,  and  an  initial  determination,  as 
to  whether  a  beneficiary  is  entitled  to  an 
increase  in  benefits  (other  than  an  aug¬ 
mentation)  pursuant  to  section  412(a) 
of  the  Act. 

(g)  Applicant’s  failure  to  submit  evi¬ 
dence.  If  an  individual  fails  to  submit 
in  support  of  his  claim  for  benefits  or 
request  for  augmentation  or  other  in¬ 
crease  of  benefits,  such  evidence  as  may 
be  requested  by  the  Administration  pur¬ 
suant  to  §  410.240  or  any  provision  of 
the  Act,  the  Administration  may  make 
an  initial  determination  disallowing  the 
individual’s  claim  or  his  request  for  such 
augmentation  or  other  increase.  The 
initial  determination,  however,  shall 
specify  the  conditions  of  entitlement  to 
benefits  or  to  an  augmentation  or  other 
increase  of  benefits  that  the  individual 
has  failed  to  satisfy  because  of  his  failure 
to  submit  the  requested  evidence  (see 
5  410.240) , 

(h)  Failure  to  file  claim  under  appli¬ 
cable  State  workmen’s  compensation 
law.  The  Administration  shall  make  find¬ 
ings,  setting  forth  the  pertinent  facts 
and  conclusions,  and  an  initial  determi¬ 
nation,  as  to  whether  an  individual  has 
failed  to  file  a  claim  under  the  applicable 
state  workmen’s  compensation  law  as 
required  by  §§  410.201(d),  410.210(b), 
and  410.215. 

(i)  Withdrawal  of  claim  or  cancella¬ 
tion  of  withdrawal  request.  When  a  re¬ 
quest  for  withdrawal  of  a  claim,  or  a 
request  for  cancellation  of  a  “request 
for  withdrawal”  of  a  claim,  is  denied  by 
the  Administration,  the  Administration 


shall  make  findings  setting  forth  the 
pertinent  facts  and  conclusions  and  an 
initial  determination  of  denial. 

§  410.615  Administrative  actions  that 
are  not  initial  determinations. 

Administrative  actions  which  shall  not 
be  considered  initial  determinations,  but 
which  may  receive  administrative  review 
include,  but  are  not  limited  to,  the 
following : 

(a)  The  suspension  of  benefits  pur¬ 
suant  to  the  criteria  in  section  203(h)  (3) 
of  the  Social  Security  Act  (42  U.S.C. 
403(h)(3)),  pending  investigation  and 
determination  of  any  factual  issue  as  to 
the  applicability  of  a  reduction  under 
section  412(b)  of  the  Act  equivalent  to 
the  amount  of  a  deduction  because  of 
excess  earnings  under  section  203(b)  of 
the  Social  Security  Act  (42  U.S.C.  403 

(b) )  (see  §§  410.515(d)  and  410.530). 

(b)  The  withholding  by  the  Adminis¬ 
tration  in  any  month,  for  the  purpose 
of  recovering  an  overpayment,  of  less 
than  the  full  amount  of  benefits  other¬ 
wise  payable  in  that  month  (see 
8  410.560(c)). 

(c)  The  disqualification  or  suspension 
of  an  individual  from  acting  as  a  repre¬ 
sentative  in  a  proceeding  before  the  Ad¬ 
ministration  (see  §  410.687  et  seq.) . 

(d)  The  determination  by  the  Admin¬ 
istration  under  the  authority  of  the 
Federal  Claims  Collection  Act  (31  U.S.C. 
951-953)  not  to  compromise  a  claim  for 
overpayment  under  part  B  of  title  TV  of 
the  Act,  or  not  to  suspend  or  terminate 
collection  of  such  a  claim,  or  the  deter¬ 
mination  to  compromise  such  a  claim, 
including  the  compromise  amount  and 
the  time  and  manner  of  payment  (see 
§  410.565). 

(e)  The  denial  of  a  request  for  reim¬ 
bursement  for  a  medical  expense  which 
is  claimed  to  have  been  incurred  in  estab¬ 
lishing  an  individual’s  claim  for  benefits, 
or  the  approval  of  such  request  for  re¬ 
imbursement  in  an  amount  less  than  the 
amount  requested. 

§  410.620  Notice  of  initial  determina¬ 
tion. 

Written  notice  of  an  initial  determina¬ 
tion  shall  be  mailed  to  the  party  to  the 
determination  at  his  last  known  address, 
except  that  no  such  notice  shall  be  re¬ 
quired  in  the  case  of  a  determination  that 
a  party’s  entitlement  to  benefits  has 
ended  because  of  such  party’s  death  (see 
8  410.610(c)).  If  the  initial  determina¬ 
tion  disallows,  in  whole  or  in  part,  the 
claim  of  a  party,  or  if  the  initial  deter¬ 
mination  is  to  the  effect  that  a  party’s 
entitlement  to  benefits  has  ended,  or  that 
a  reduction  or  adjustment  is  to  be  made 
in  benefits,  the  notice  of  the  determina¬ 
tion  sent  to  the  party  shall  state  the  basis 
for  the  determination.  Such  notice  shall 
also  inform  the  party  of  the  right  to 
reconsideration  (see  8  410.623)  unless 
such  determination  is  to  the  effect  that 
a  reduction  or  a  termination  is  to  be 
made  and  such  determination  is  based 
only  upon  facts  reported  to  the  Adminis¬ 
tration  by  the  party  to  the  determination. 
Notice  of  termination  because  of  cessa¬ 
tion  of  disability  shall  inform  the  party 


to  the  determination  of  the  right  to  re¬ 
consideration  in  all  cases. 

§  410.621  Effect  of  initial  determina¬ 
tion. 

The  initial  determination  shall  be  final 
and  binding  upon  the  party  or  parties  to 
such  determination  unless  it  is  recon¬ 
sidered  in  accordance  with  88  410.623- 
410.629,  or  it  is  revised  in  accordance 
with  8  410.671. 

§  410.622  Reconsideration  and  hearing. 

Any  party  who  is  dissatisfied  with  an 
initial  determination  may  request  that 
the  Administration  reconsider  such  de¬ 
termination,  as  provided  in  8  410.623.  If 
a  request  for  reconsideration  is  filed,  such 
action  shall  not  constitute  a  waiver  of  the 
right  to  a  hearing  subsequent  to  such 
reconsideration  if  the  party  requesting 
such  reconsideration  is  dissatisfied  with 
the  determination  of  the  Administration 
made  on  such  reconsideration;  and  a  re¬ 
quest  for  a  hearing  may  thereafter  be 
filed,  as  is  provided  in  8  410.630. 

§  410.623  Reconsideration;  right  to  re¬ 
consideration. 

The  Administration  shall  reconsider  an 
initial  determination  if  a  written  re¬ 
quest  for  reconsideration  is  filed,  as  pro¬ 
vided  in  8  410.624,  by  or  for  the  party  to 
the  initial  determination  (see  8  410.610). 
The  Administration  shall  also  reconsider 
an  initial  determination  if  a  written  re¬ 
quest  for  reconsideration  is  filed,  as  pro¬ 
vided  in  8  410.624,  by  an  individual  as  a 
widow  or  representative  of  a  decedent’s 
estate,  who  makes  a  showing  in  writing 
that  his  or  her  rights  with  respect  to 
benefits,  may  be  prejudiced  by  such 
determination. 

§  410.624  Time  and  place  of  filing 
request. 

The  request  for  reconsideration  shall 
be  made  in  writing  and  filed  at  an  office 
of  the  Administration  within  6  months 
from  the  date  of  mailing  notice  of  the 
initial  determination,  unless  such  time 
is  extended  as  provided  in  §  410.668. 

§  410.625  Parties  to  the  reconsideration. 

The  parties  to  the  reconsideration  shall 
be  the  person  who  was  the  party  to  the 
initial  determination  (see  8  410.610)  and 
any  other  person  referred  to  in  8  410.623 
upon  whose  request  the  initial  determi¬ 
nation  is  reconsidered. 

§  410.626  Notice  of  reconsideration. 

If  the  request  for  reconsideration  is 
filed  by  a  person  other  than  the  party  to 
the  initial  determination,  the  Adminis¬ 
tration  shall,  before  such  reconsidera¬ 
tion,  mail  a  written  notice  to  such  party 
at  his  last  known  address,  informing 
him  that  the  initial  determination  is 
being  reconsidered.  In  addition,  the  Ad¬ 
ministration  shall  give  such  party  a  rea¬ 
sonable  opportunity  to  present  such 
evidence  and  contentions  as  to  fact  or 
law  as  he  may  desire  relative  to  the 
determination. 

§  410.627  Reconsidered  determination. 

When  a  request  for  reconsideration  has 
been  filed,  as  provided  in  88  410.623  and 
410.624,  the  Administration  or  the  State 
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agency,  as  appropriate  (see  §410.601), 
shall  reconsider  the  determination  with 
respect  to  disability  or  the  initial  deter¬ 
mination  in  question  and  the  findings 
upon  which  it  was  based;  and  upon  the 
basis  of  the  evidence  considered  in  con¬ 
nection  with  the  initial  determination 
and  whatever  other  evidence  is  submitted 
by  the  parties  or  is  otherwise  obtained, 
the  Administration  shall  make  a  recon¬ 
sidered  determination  affirming  or  revis¬ 
ing,  in  whole  or  in  part,  the  findings  and 
determination  in  question. 

§  410.628  Notice  of  reconsidered  deter¬ 
mination. 

Written  notice  of  the  reconsidered  de¬ 
termination  shall  be  mailed  to  the  parties 
at  their  last  known  addresses.  The  re¬ 
considered  determination  shall  state  the 
basis  therefor  and  inform  the  parties  of 
their  right  to  a  hearing  (see  §  410.630). 

§  410.629  Effect  of  reconsidered  deter¬ 
mination. 

The  reconsidered  determination  shall 
be  final  and  binding  upon  all  parties  to 
the  reconsideration  unless  a  hearing  is 
requested  in  accordance  with  §  410.631 
and  a  decision  rendered  or  unless  such 
determination  is  revised  in  accordance 
with  §  410.671. 

§  410.630  Hearing ;  right  to  hearing. 

An  individual  has  a  right  to  a  hearing 
about  any  matter  designated  in  §  410.610, 
if: 

(a)  An  initial  determination  and  a 
reconsideration  of  the  initial  determina¬ 
tion  have  been  made  by  the  Administra¬ 
tion;  and 

(b)  The  individual  is  a  party  referred 
to  in  §  410.632  or  §  410.633;  and 

(c)  The  individual  has  filed  a  written 
request  for  a  hearing  under  the  provi¬ 
sions  described  in  §  410.631. 

§  410.631  Time  and  place  of  filing 
request. 

The  request  for  hearing  shall  be  made 
in  writing  and  filed  at  an  office  of  the 
Administration  or  with  a  hearing  ex¬ 
aminer,  or  the  Appeals  Council.  The  re¬ 
quest  for  hearing  must  be  filed  within 
6  months  after  the  date  of  mailing  notice 
of  the  reconsidered  determination  to  such 
individual,  except  where  the  time  is  ex¬ 
tended  as  provided  in  §  410.669. 

§  410.632  Parties  to  a  hearing. 

The  parties  to  a  hearing  shall  be  the 
person  or  persons  who  were  parties  to 
the  initial  determination  in  question  and 
the  reconsideration.  Any  other  individual 
may  be  made  a  party  if  such  individual’s 
rights  with  respect  to  benefits  may  be 
prejudiced  by  the  decision,  upon  notice 
given  to  him  by  the  hearing  examiner 
to  appear  at  the  hearing  or  otherwise 
present  such  evidence  and  contentions  as 
to  fact  or  law  as  he  may  desire  in  support 
of  his  interest. 

§  410.633  Additional  parties  to  the 
hearing. 

The  following  individuals,  in  addition 
to  those  named  in  §  410.632,  may  also  be 
parties  to  the  hearing.  A  widow  or  rep¬ 
resentative  of  a  decedent’s  estate,  who 


makes  a  showing  in  writing  that  such 
individual’s  rights  with  respect  to  bene¬ 
fits  may  be  prejudiced  by  any  decision 
that  may  be  made,  may  be  a  party  to 
the  hearing. 

§  410.634  Hearing  examiner. 

The  hearing  provided  for  in  this  Sub- 
part  P  shall,  except  as  herein  provided, 
be  conducted  by  a  hearing  examiner  des¬ 
ignated  by  the  Director  of  the  Bureau 
of  Hearings  and  Appeals  of  the  Admin¬ 
istration  or  his  delegate.  In  an  appro¬ 
priate  case,  the  Director  may  designate 
another  hearing  examiner  or  a  member 
or  members  of  the  Appeals  Council  to 
conduct  a  hearing,  in  which  case  the 
provisions  of  this  Subpart  P  governing 
the  conduct  of  a  hearing  by  a  hearing 
examiner  shall  be  applicable  thereto. 

§  410.635  Disqualification  of  hearing 
examiner. 

No  hearing  examiner  shall  conduct  a 
hearing  in  a  case  in  which  he  is  prej¬ 
udiced  or  partial  with  respect  to  any 
party,  or  where  he  has  any  interest  in  the 
matter  pending  for  decision  before  him. 
Notice  of  any  objection  which  a  party 
may  have  to  the  hearing  examiner  who 
will  conduct  the  hearing,  shall  be  made 
by  such  party  at  his  earliest  opportunity. 
The  hearing  examiner  shall  consider 
such  objection  and  shall,  in  hts  discre¬ 
tion,  either  proceed  with  the  hearing  or 
withdraw.  If  the  hearing  examiner  with¬ 
draws,  another  hearing  examiner  shall 
be  designated  by  the  Director  of  the 
Bureau  of  Hearings  and  Appeals  of  the 
Administration  or  his  delegate  to  con¬ 
duct  the  hearing.  If  the  hearing  exam¬ 
iner  does  not  withdraw,  the  objecting 
party  may,  after  the  hearing,  present  his 
objections  to  the  Appeals  Council,  as 
provided  in  S§  410.660-410.664  as  reasons 
why  the  hearing  eaxminer’s  decision 
should  be  revised  or  a  new  hearing  held 
before  another  hearing  examiner. 

§  410.636  Time  and  place  of  hearing. 

The  hearing  examiner  shall  fix  a  time 
and  place  for  the  hearing,  written  notice 
of  which,  unless  waived  by  a  party,  not 
less  than  10  days  prior  to  such  time,  shall 
be  mailed  to  the  parties  at  their  last 
known  addresses,  or  given  to  them  by 
personal  service.  Written  notice  of  the  ob¬ 
jections  of  any  party  to  the  time  and 
place  fixed  for  a  hearing  shall  be  filed  by 
the  objecting  party  with  the  hearing 
examiner  at  the  earliest  practicable  op¬ 
portunity.  The  notice  shall  state  the  rea¬ 
sons  for  the  party’s  objection  and  his 
choice  as  to  the  time  and  place  for  the 
hearing.  The  hearing  examiner  may,  for 
good  cause,  fix  a  new  time  and/or  place 
for  the  hearing. 

§  410.637  Hearing  on  new  issues. 

At  any  time  after  a  request  for  hearing 
has  been  made,  as  provided  in  §  410.631, 
but  prior  to  the  mailing  of  notice  of  the 
decision,  the  hearing  examiner  may,  in 
his  discretion,  either  on  the  application 
of  a  party  or  his  own  motion,  in  addition 
to  the  matters  brought  before  him  by  the 
request  for  hearing,  give  notice  that  he 
will  also  consider  any  specified  new  issue 
(see  §  410.610)  whether  pertinent  to  the 


same  or  a  related  matter,  and  whether 
arising  subsequent  to  the  request  for 
hearing,  which  may  affect  the  rights  of 
such  party  to  benefits  under  this  part 
even  though  the  Administration  has  not 
made  an  initial  and  reconsidered  deter¬ 
mination  with  respect  to  such  new  issue; 
Provided,  That  notice  of  the  time  and 
place  of  the  hearing  on  any  new  issue 
shall,  unless  waived,  be  given  to  the  par¬ 
ties  within  the  time  and  manner  specified 
in  §  410.636;  And  provided  further,  That 
the  determination  involved  is  not  one 
within  the  jurisdiction  of  a  State  agency 
under  a  Federal-State  agreement  entered 
into  pursuant  to  section  413(b)  of  the 
Act.  Upon  the  giving  of  such  notice,  the 
hearing  examiner  shall,  except  as  other¬ 
wise  provided,  proceed  to  hearing  on 
such  new  issue  in  the  same  manner  as  he 
would  on  an  issue  on  which  an  initial  and 
reconsidered  determination  has  been 
made  by  the  Administration  and  a  hear¬ 
ing  requested  with  respect  thereto  by  a 
party  entitled  to  such  hearing. 

§  410.638  Change  of  time  and  place  for 

hearing. 

The  hearing  examiner  may  change  the 
time  and  place  for  the  hearing,  either  on 
his  own  motion  or  for  good  cause  shown 
by  a  party.  The  hearing  examiner  may 
adjourn  or  postpone  the  hearing,  or  he 
may  reopen  the  hearing  for  the  receipt 
of  additional  evidence  at  any  time  prior 
to  the  mailing  of  notice  to  the  party  of 
the  decision  in  the  case.  Reasonable 
notice  shall  be  given  to  the  parties  of  any 
change  irv  the  time  or  place  of  hearing 
or  of  an  adjournment  or  a  reopening  of 
the  hearing. 

§  410.640  Conduct  of  hearing. 

Hearings  shall  be  open  to  the  parties 
and  to  such  other  persons  as  the  hearing 
examiner  deems  necessary  and  proper. 
The  hearing  examiner  shall  inquire  fully 
into  the  matters  at  issue  and  shall  re¬ 
ceive  in  evidence  the  testimony  of  wit¬ 
nesses  and  any  documents  which  are  rele¬ 
vant  and  material  to  such  matters.  If 
the  hearing  examiner  believes  that  there 
is  relevant  and  material  evidence  avail¬ 
able  which  has  not  been  presented  at  the 
hearing,  the  hearing  examiner  may  ad¬ 
journ  the  hearing  or,  at  any  time  prior 
to  the  mailing  of  notice  of  the  decision, 
reopen  the  hearing  for  the  receipt  of 
such  evidence.  The  order  in  which  evi¬ 
dence  and  allegations  shall  be  presented 
and  the  procedure  at  the  hearing  gen¬ 
erally,  except  as  these  regulations  other¬ 
wise  expressly  provide,  shall  be  in  the 
discretion  of  the  hearing  examiner  and 
of  such  nature  as  to  afford  the  parties 
a  reasonable  opportunity  for  a  fair 
hearing. 

§  410.641  Evidence. 

Evidence  may  be  received  at  the  hear¬ 
ing  even  though  inadmissible  under  rules 
of  evidence  applicable  to  court  proce¬ 
dures. 

§  410.642  Witnesses. 

Witnesses  at  the  hearing  shall  testify 
under  oath  or  affirmation  or  as  directed 
by  the  hearing  examiner,  unless  they  are 
excused  by  the  hearing  examiner  for 
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cause  The  hearing  examiner  may  ex¬ 
amine  the  witnesses  and  shall  allow  the 
uarties  or  their  representatives  to  do 
If  the  hearing  examiner  conducts 
the  examination  of  a  witness,  he  may 
allow  the  parties  to  suggest  matters  as  to 
which  they  desire  the  witness  to  be  ques¬ 
tioned  and  the  hearing  examiner  shall 
Question  the  witness  with  respect  to  such 
matters  if  they  are  relevant  and  material 
to  any  issue  pending  for  decision  before 
him. 

§410.643  Oral  argument  and  written 
allegations. 

The  parties,  upon  their  request,  shall 
be  allowed  a  reasonable  time  for  the  pres¬ 
entation  of  oral  argument  or  for  the  filing 
of  briefs  or  other  written  statements  of 
allegations  as  to  facts  or  law.  Where 
there  is  more  than  one  party  to  the  hear¬ 
ing,  copies  of  any  brief  or  other  written 
statement  shall  be  filed  in  sufficient  num¬ 
ber  that  they  may  be  made  available  to 
any  party. 

§  410.644  Record  of  hearing. 

A  complete  record  of  the  proceedings 
at  the  hearing  shall  be  made.  The  record 
shall  be  transcribed  in  any  case  which 
is  certified  to  the  Appeals  Council  with¬ 
out  decision  by  the  hearing  examiner 
(see  §§  410.654  and  410.657  to  410.659  in¬ 
clusive),  in  any  case  where  a  civil  action 
is  commenced  against  the  Secretary  (see 
5410.666),  or  in  any  other  case  when 
directed  by  the  hearing  examiner  or  the 
Appeals  Council. 

§  410.645  Joint  hearings. 

When  two  or  more  hearings  are  to  be 
held,  and  the  same  or  substantially  sim¬ 
ilar  evidence  is  relevant  and  material  to 
the  matters  in  issue  at  each  such  hearing, 
the  hearing  examiner  may  fix  the  same 
time  and  place  for  each  hearing  and  con¬ 
duct  all  such  hearings  jointly.  Where 
joint  hearings  are  held,  a  single  record  of 
the  proceedings  shall  be  made  and  the 
evidence  introduced  in  one  case  may  be 
considered  as  introduced  in  the  others, 
and  a  separate  or  joint  decision  shall  be 
made,  as  appropriate. 

§  410.646  Consolidated  issues. 

When  one  or  more  additional  issues  are 
raised  by  the  hearing  examiner  pursuant 
to  §  410.637,  such  issues  may,  in  the  dis¬ 
cretion  of  the  hearing  examiner,  be  con¬ 
solidated  for  hearing  and  decision  with 
other  issues  pending  before  him  upon 
the  same  request  for  a  hearing,  whether 
or  not  the  same  or  substantially  similar 
evidence  is  relevant  and  material  to  the 
matters  in  issue.  A  single  decision  may  be 
made  upon  all  such  issues. 

§  410.647  W  aivcr  of  right  to  appear  and 
present  evidence. 

If  all  parties  waive  their  right  to  ap¬ 
pear  before  the  hearing  examiner  and 
present  evidence  and  contentions  per¬ 
sonally  or  by  representative,  it  shall  not 
be  necessary  for  the  hearing  examiner 
to  give  notice  of  and  conduct  an  oral 
hearing  as  provided  in  §§  410.636  to 
410.646,  inclusive.  A  waiver  of  the  right 
to  appear  and  present  evidence  and  al- 
egations  as  to  facts  and  law  shall  be 
made  in  writing  and  filed  with  the  hear¬ 


ing  examiner.  Such  waiver  may  be  with¬ 
drawn  by  a  party  at  any  time  prior  to 
the  mailing  of  notice  of  the  decision  in 
the  case.  Even  though  all  of  the  parties 
have  filed  a  waiver  of  the  right  to  appear 
and  present  evidence  and  contentions  at 
a  hearing  before  the  hearing  examiner, 
the  hearing  examiner  may,  nevertheless, 
give  notice  of  a  time  and  place  and  con¬ 
duct  a  hearing  as  provided  in  §§  410.636 
to  410.646,  inclusive,  if  he  believes  that 
the  personal  appearance  and  testimony 
of  the  party  or  parties  would  assist  him 
to  ascertain  the  facts  in  issue  in  the 
case.  Where  such  a  waiver  has  been  filed 
by  all  parties,  and  they  do  not  appear 
before  the  hearing  examiner  personally 
or  by  representative,  the  hearing  exam¬ 
iner  shall  make  a  record  of  the  relevant 
written  evidence,  including  applications, 
written  statements,  certificates,  affida¬ 
vits,  reports,  and  other  documents  which 
were  considered  in  connection  with  the 
initial  determination  and  reconsidera¬ 
tion,  and  whatever  additional  relevant 
and  material  evidence  the  party  or  par¬ 
ties  may  present  in  writing  for  consider¬ 
ation  by  the  hearing  examiner.  Such 
documents  shall  be  considered  as  all  of 
the  evidence  in  the  case  and  the  deci¬ 
sion,  as  provided  for  in  §  410.654,  shall 
be  based  on  them. 

5  410.648  Dismissal  of  request  for  hear¬ 
ing;  by  application  of  party. 

With  the  approval  of  the  hearing  ex¬ 
aminer  at  any  time  prior  to  the  mailing 
of  notice  of  the  decision,  a  request  for  a 
hearing  may  be  withdrawn  or  dismissed 
upon  the  application  of  the  party  or 
parties  filing  the  request  for  such  hear¬ 
ing.  A  party  may  request  a  dismissal  by 
filing  a  written  notice  of  such  request 
with  the  hearing  examiner  or  orally 
stating  such  request  at  the  hearing. 

§  410.649  Dismissal  by  abandonment  of 
party. 

With  the  approval  of  the  hearing  ex¬ 
aminer,  a  request  for  hearing  may  also 
be  dismissed  upon  its  abandonment  by 
the  party  or  parties  who  filed  it.  A  party 
shall  be  deemed  to  have  abandoned  a  re¬ 
quest  for  hearing  if  neither  the  party 
nor  his  representative  appears  at  the 
time  and  place  fixed  for  the  hearing  and 
either  (a)  prior  to  the  time  for  hearing 
such  party  does  not  show  good  cause 
as  to  why  neither  he  nor  his  representa¬ 
tive  can  appear  or  (b)  within  10  days 
after  the  mailing  of  a  notice  to  him  by 
the  hearing  examiner  to  show  cause, 
such  party  does  not  show  good  cause  for 
such  failure  to  appear  and  failure  to  no¬ 
tify  the  hearing  examiner  prior  to  the 
time  fixed  for  hearing  that  he  cannot 
appear. 

§  410.650  Dismissal  for  cause. 

The  hearing  examiner  may,  on  his 
own  motion,  dismiss  a  hearing  request, 
either  entirely  or  as  to  any  stated 
issue,  under  any  of  the  following 
circumstances : 

(a)  Res  judicata.  Where  there  has 
been  a  previous  determination  or  deci¬ 
sion  by  the  Secretary  with  respect  to  the 
rights  of  the  same  party  on  the  same 
facts  pertinent  to  the  same  issue  or  is¬ 


sues  which  has  become  final  either  by 
judicial  affirmance  or,  without  judicial 
consideration,  upon  the  claimant’s  fail¬ 
ure  timely  to  request  reconsideration, 
hearing,  or  review,  or  to  commence  a 
civil  action  with  respect  to  such  deter¬ 
mination  or  decision  (see  §§  410.624, 
410.631,  410.661,  and  410.666). 

(b)  No  right  to  hearing.  Where  the 
party  requesting  a  hearing  is  not  a  proper 
party  under  §  410.632  or  §  410.633  or  does 
not  otherwise  have  a  right  to  a  hearing 
under  §  410.630. 

(c)  Hearing  request  not  timely  filed. 
Where  the  party  has  failed  to  file  a  hear¬ 
ing  request  timely  pursuant  to  §  410.631 
and  the  time  for  filing  such  request  has 
not  been  extended  as  provided  in 
§  410.669. 

(d)  Death  of  party .  Where  the  party 
who  filed  the  hearing  request  dies  and 
there  is  no  information  before  the  hear¬ 
ing  examiner  or  the  Administration 
showing  that  an  individual  who  is  not  a 
party  may  be  prejudiced  by  the  Adminis¬ 
tration’s  determination  which  is  the 
subject  of  the  request  for  hearing:  Pro¬ 
vided,  That  if,  within  6  months  from  the 
date  of  mailing  notice  of  the  Adminis¬ 
tration’s  reconsidered  determination  to 
the  original  party  or  within  3  months 
from  the  date  notice  of  such  dismissal  is 
mailed  to  the  original  party  at  his  last 
known  address,  whichever  is  later,  any 
such  other  individual  states  in  writing 
that  he  desires  a  hearing  on  such  claim 
and  shows  that  he  may  be  prejudiced  by 
the  Administration’s  initial  determina¬ 
tion,  then  the  dismissal  of  the  request 
for  hearing  shall  be  vacated. 

§  410.651  Notice  of  dismissal  and  right 
to  request  review  thereon. 

Notice  of  the  hearing  examiner’s  dis¬ 
missal  action  shall  be  given  to  the  parties 
or  mailed  to  them  at  their  last  known 
addresses.  Such  notice  shall  advise  the 
parties  of  their  right  to  request  review 
of  the  dismissal  action  by  the  Appeals 
Council  (see  §  410.660) . 

§  410.652  Effect  of  dismissal. 

The  dismissal  of  a  request  for  hearing 
shall  be  final  and  binding  unless  vacated 
(see  §  410.653). 

§  410.653  Vacation  of  dismissal  of  re¬ 
quest  for  bearing. 

A  hearing  examiner  or  the  Appeals 
Council  may,  on  request  of  the  party  and 
for  good  cause  shown,  vacate  any  dis¬ 
missal  of  a  request  for  hearing  at  any 
time  within  6  months  from  the  date  of 
mailing  notice  of  the  dismissal  to  the 
party  requesting  the  hearing  at  his  last 
known  address.  In  any  case  where  a  hear¬ 
ing  examiner  has  dismissed  the  hearing 
request,  the  Appeals  Council  may,  on  its 
own  motion,  within  60  days  after  the 
mailing  of  such  notice,  review  such  dis¬ 
missal  and  may,  in  its  discretion,  vacate 
such  dismissal. 

§  410.654  Hearing  examiner’s  decision 
or  certification  to  Appeals  Council. 

As  soon  as  practicable  after  the  close 
of  a  hearing,  the  hearing  examiner,  ex¬ 
cept  as  herein  provided,  shall  make  a 
decision  in  the  case  or  certify  the  case 
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with  a  recommended  decision  to  the  Ap¬ 
peals  Council  for  decision  (see  S$  410.657- 
410.659).  If  the  hearing  examiner  makes 
a  decision  in  the  case,  such  decision  shall 
be  based  upon  the  evidence  adduced  at 
the  hearing  (§§410.636-410.646,  inclu¬ 
sive)  or  otherwise  included  in  the  hearing 
record  (see  §  410.647) .  The  decision  shall 
be  made  in  writing  and  contain  findings 
of  fact  and  a  statement  of  reasons.  A 
copy  of  the  decision  shall  be  mailed  to 
the  parties  at  their  last  known  addresses. 

§  410.655  Effect  of  hearing  examiner's 
decision. 

The  hearing  examiner’s  decision,  pro¬ 
vided  for  in  §  410.654,  shall  be  final  and 
binding  upon  all  parties  to  the  hearing 
unless  it  is  reviewed  by  the  Appeals 
Council  (see  §§  410.663-410.665)  or  unless 
it  is  revised  in  accordance  with  §  410.671. 
If  a  party's  request  for  review  of  the 
hearing  examiner’s  decision  is  denied 
(see  §410.662)  or  is  dismissed*  (see 
§  410.667),  such  decision  shall  be  final 
and  binding  upon  all  parties  to  the  hear¬ 
ing  unless  a  civil  action  is  filed  in  a 
district  court  of  the  United  States  to  the 
extent  permitted  by  section  413(b)  of  the 
Act  (see  §  410.670a),  or  unless  the  deci¬ 
sion  is  revised  in  accordance  with 
§  410.671. 

§  410.656  Removal  of  hearing  to  Ap¬ 
peals  Council. 

The  Appeals  Council  on  its  own  motion 
may  remove  to  itself  any  request  for 
hearing  pending  before  a  hearing  exam¬ 
iner.  The  hearing  on  any  matter  so  re¬ 
moved  to  the  Appeals  Council  shall  be 
conducted  in  accordance  with  the  re¬ 
quirements  of  §§  410.637  to  410.653,  inclu¬ 
sive.  Notice  of  such  removal  shall  be 
mailed  to  the  parties  at  their  last  known 
addresses. 

§  410.657  Appeals  Council  proceedings 
on  certification  and  review;  proce¬ 
dure  before  Appeals  Council  on  cer¬ 
tification  by  the  hearing  examiner. 

When  a  case  has  been  certified  to  the 
Appeals  Council  by- a  hearing  examiner 
with  his  recommended  decision  (see 
§410.654),  the  hearing  examiner  shall 
mail  notice  of  such  action  to  the  parties 
at  their  last  known  addresses.  The  par¬ 
ties  shall  be  notified  of  their  right  to 
file  with  the  Appeals  Council  within  10 
days  from  the  date  of  mailing  of  the 
recommended  decision,  briefs  or  other 
written  statements  of  exceptions  or  al¬ 
legations  as  to  applicable  fact  and  law, 
except  in  the  case  of  suspension  or  dis¬ 
qualification  (see  §  410.694(b)).  Upon 
request  of  any  party  made  within  such 
10-day  period,  a  10-day  extension  of 
time  for  filing  such  briefs  or  statements 
shall  be  granted  and,  upon  a  showing  of 
good  cause,  such  10-day  period  may  be 
extended,  as  appropriate.  Where  there  is 
more  than  one  party,  copies  of  such 
briefs  or  written  statements  shall  be 
filed  in  sufficient  number  that  they  may 
be  made  available  to  any  party  request¬ 
ing  a  copy  or  any  other  party  desig¬ 
nated  by  the  Appeals  Council.  Copies 
or  a  statement  of  the  contents  of  the 
documents  or  other  written  evidence  re¬ 
ceived  in  evidence  in  the  hearing  record, 


and  a  copy  of  the  transcript  of  oral  evi¬ 
dence  adduced  at  the  hearing,  if  any,  or 
a  condensed  statement  thereof  shall  be 
made  available  to  any  party  upon  re¬ 
quest,  upon  payment  of  the  cost,  or  if 
such  cost  is  not  readily  determinable, 
the  estimated  amount  thereof,  unless, 
for  good  cause  shown,  such  payment  is 
waived.  When  a  case  has  been  certified 
to  the  Appeals  Council  by  a  hearing  ex¬ 
aminer  for  decision  any  party  shall  be 
given,  upon  his  request,  a  reasonable  op¬ 
portunity  to  appear  before  the  Appeals 
Council  for  the  purpose  of  presenting 
oral  argument. 

§  410.658  Evidence  in  proceeding  be¬ 
fore  Appeals  Council. 

Evidence  in  addition  to  that  admitted 
into  the  hearing  record  by  the  hearing 
examiner  may  not  be  received  as  evidence 
except  where  it  appears  to  the  Appeals 
Council  that  such  additional  evidence 
may  affect  its  decision.  If  no  additional 
material  is  presented,  but  such  evidence 
is  available  and  may  affect  its  decision, 
the  Appeals  Council  shall  receive  such 
evidence  or  designate  a  hearing  examiner 
or  member  of  the  Appeals  Council  before 
whom  the  evidence  shall  be  introduced. 
Before  such  additional  evidence  is  re¬ 
ceived,  notice  that  evidence  will  be  re¬ 
ceived  with  respect  to  certain  matters 
shall  be  mailed  to  the  parties,  unless 
such  notice  is  waived,  at  their  last  known 
addresses,  and  the  parties  shall  be  given 
a  reasonable  opportunity  to  present  evi¬ 
dence  which  is  relevant  and  material  to 
such  matters.  When  the  additional  evi¬ 
dence  is  presented  to  a  hearing  examiner 
or  a  member  of  the  Appeals  Council,  a 
transcript  or  a  condensed  statement  of 
such  evidence  shall  be  made  available  to 
any  party  upon  request,  upon  payment 
of  the  cost,  or  if  such  cost  is  not  readily 
determinable,  the  estimated  amount 
thereof,  unless,  for  good  cause  shown, 
such  payment  is  waived. 

§  410.659  Decision  of  Appeals  Council. 

The  decision  of  the  Appeals  Council, 
when  a  case  has  been  certified  to  it  by 
a  hearing  examiner  along  with  his  rec¬ 
ommended  decision,  shall  be  made  in  ac¬ 
cordance  with  the  provisions  of  §  410.- 
665. 

§  410.660  Right  to  request  review  of 
hearing  examiner's  decision  or  dis¬ 
missal. 

If  a  hearing  examiner  has  made  a 
decision,  as  provided  in  §  410.654,  or  dis¬ 
missed  a  request  for  hearing,  as  provided 
in  §§  410.648  through  410.650,  any  party 
thereto  may  request  the  Appeals  Council 
to  review  such  decision  or  dismissal. 

§  410.661  Time  and  place  of  filing  re¬ 
quest. 

The  request  for  review  shall  be  made 
in  writing  and  filed  with  an  office  of  the 
Administration,  or  with  a  hearing  exam¬ 
iner,  or  the  Appeals  Council.  Such  re¬ 
quest  shall  be  accompanied  by  whatever 
documents  or  other  evidence  the  party 
desires  the  Appeals  Council  to  consider 
in  its  review.  The  request  for  review  must 
be  filed  within  60  days  from  the  date  of 
mailing  notice  of  the  hearing  examiner’s 


decision  or  dismissal,  except  as  provided 
in  §  410.669. 

§  410.662  Action  by  Appeals  Council  on 
review. 

The  Appeals  Council  may  dismiss 
§  410.667)  or,  in  its  discretion,  deny  or 
grant  a  party’s  request  for  review  of  a 
hearing  examiner’s  decision,  or,  may 
on  its  own  motion,  within  90  days  from 
the  date  of  mailing  notice  of  such  deci¬ 
sion,  reopen  such  decision  for  review  or 
for  the  purpose  of  dismissing  the  party’s 
request  for  hearing  for  any  reason  for 
which  it  could  have  been  dismissed  by 
the  hearing  examiner  (see  §§410.648 
through  410.650).  Notice  of  the  action 
by  the  Appeals  Council  shall  be  mailed 
to  the  party  at  his  last  known  address. 

§  410.663  Procedure  before  Appeals 
Council  on  review. 

Whenever  the  Appeals  Council  deter¬ 
mines  to  review  a  hearing  examiner’s 
decision  (except  when  the  case  is  re¬ 
manded  to  a  hearing  examiner  in  ac¬ 
cordance  with  §  410.665),  the  Appeals 
Council  shall  make  available  to  any  party 
upon  request,  copies  or  a  statement  of 
the  contents  of  the  documents  or  other 
written  evidence  upon  which  the  hearing 
examiner’s  decision  was  based,  and  a 
copy  of  the  transcript  of  oral  evidence, 
if  any,  or  a  condensed  statement  thereof, 
upon  payment  of  the  cost,  or  if  such  cost 
is  not  readily  determinable,  the  esti¬ 
mated  amount  thereof,  unless  for  good 
cause  shown,  such  payment  is  waived. 
The  parties  shall  be  given,  upon  request, 
a  reasonable  opportunity  to  file  briefs 
or  other  written  statements  of  allega¬ 
tions  as  to  fact  and  law.  Copies  of  such 
brief  or  other  written  statements,  where 
there  is  more  than  one  party,  shall  be 
filed  in  sufficient  number  that  they  may 
be  made  available  to  any  party  request¬ 
ing  a  copy  and  to  any  other  party  desig¬ 
nated  by  the  Appeals  Council. 

§  410.664  Evidence  admissible  on  re¬ 
view. 

Evidence  in  addition  to  that  intro¬ 
duced  at  the  hearing  before  the  hearing 
examiner,  or  documents  before  the  hear¬ 
ing  examiner  where  such  hearing  was 
waived  (see  §410.647),  may  not  be  ad¬ 
mitted  except  where  it  appears  to  the 
Appeals  Council  that  such  evidence  is 
relevant  and  material  to  an  issue  before 
it  and  thus  may  affect  its  decision. 
Where  no  such  evidence  is  presented, 
and  it  appears  to  the  Appeals  Council 
that  additional  material  evidence  is 
available  which  may  affect  its  decision, 
the  Appeals  Council  shall  receive  such 
evidence  and  designate  a  hearing  exam¬ 
iner  or  member  of  the  Appeals  Council 
before  whom  the  evidence  shall  be  intro¬ 
duced.  Before  additional  evidence  is  ad¬ 
mitted  into  the  record,  as  provided  in 
this  section,  notice  that  evidence  will  be 
received  with  respect  to  certain  issues 
shall  be  mailed  to  the  parties,  unless  such 
notice  is  waived,  at  their  last  known  ad¬ 
dresses,  and  the  parties  shall  be  given  a 
reasonable  opportunity  to  comment 
thereon  and  to  present  evidence  which 
is  relevant  and  material  to  such  issues. 
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When  the  additional  evidence  is  pre¬ 
sented  to  a  hearing  examiner  or  a  mem¬ 
ber  of  the  Appeals  Council,  a  transcript 
or  a  condensed  statement  of  such  evi¬ 
dence  shall  be  made  available  to  any 
party  upon  request,  upon  payment  of 
the  cost,  or  if  such  cost  is  not  readily 
determinable,  the  estimated  amount 
thereof,  unless,  for  good  cause  shown, 
such  payment  is  waived. 

§410.665  Decision  by  Appeals  Council 

or  remanding  of  case. 

(a)  General.  If  a  case  is  certified  to 
the  Appeals  Council  by  a  hearing  exam¬ 
iner  (see  §  410.654) ,  the  Appeals  Coun¬ 
cil  shall  make  a  decision.  If  the  Appeals 
Council  decides  to  review  a  hearing  ex¬ 
aminer’s  decision  as  provided  in  §  410.662, 
the  Appeals  Council  may,  upon  such  re¬ 
view,  affirm,  modify,  or  reverse  the  deci¬ 
sion  of  the  hearing  examiner,  or  vacate 
such  decision  and  remand  the  case  to  a 
hearing  examiner  either  for  rehearing 
and  the  issuance  of  a  decision  thereon 
or  to  take  further  testimony  in  the  case 
and  return  it  to  the  Appeals  Council 
with  a  recommended  decision  for  deci¬ 
sion  by  the  Appeals  Council.  Where  a 
case  has  been  remanded  by  a  court  for 
further  consideration,  the  Appeals  Coun¬ 
cil  may  proceed  then  to  make  the  deci¬ 
sion  or  it  may  in  turn  remand  the  case 
to  a  hearing  examiner  with  directions 
to  return  the  case  upon  completion  of 
the  necessary  action  to  the  Appeals 
Council  with  a  recommended  decision 
for  decision  by  the  Appeals  Council. 

(b)  Case  remanded  to  hearing  exam¬ 
iner.  Where  a  case  is  remanded  to  a 
hearing  examiner,  he  shall  initiate  such 
additional  proceedings  and  take  such 
other  action  (under  §§  410.632  through 
410.655)  as  is  directed  by  the  Appeals 
Council  in  its  order  of  remand.  The  hear¬ 
ing  examiner  may  take  any  additional 
action  not  inconsistent  with  the  order  of 
remand.  Upon  completion  of  all  action 
called  for  by  the  order  of  remand  and 
any  other  action  initiated  by  the  hear¬ 
ing  examiner,  the  hearing  examiner  shall 
promptly  (1)  issue  a  decision  in  writing 
which  contains  findings  of  fact  and  a 
statement  of  reasons,  or  (2)  when  so 
directed  by  the  Appeals  Council,  return 
the  case  with  his  recommended  decision 
to  the  Appeals  Council  for  its  decision. 
A  copy  of  the*  decision  shall  be  mailed 
to  each  party  at  his  last  known  address. 
When  a  recommended  decision  is  issued, 
the  hearing  examiner  shall  also  notify 
each  party  of  his  right  to  file  with  the 
Appeals  Council  within  10  days  from  the 
the  date  of  mailing  of  the  recommended 
decision,  briefs  or  other  written  state¬ 
ments  of  exceptions  and  allegations  as 
to  applicable  fact  and  law,  except  in  the 
case  of  suspension  or  disqualification 
(see  1410.694(b)).  Upon  request  of  any 
Party  made  within  such  10-day  period, 
a  10-day  extension  of  time  for  filing  such 
briefs  or  statements  shall  be  granted 
and,  upon  a  showing  of  good  cause,  such 
10-day  period  may  be  extended,  as 
appropriate. 

(c)  Decision  by  Appeals  Council.  A 
decision  of  the  Appeals  Council  shall  be 
based  upon  the  evidence  received  into 
^ear*n£  record  and  such  further 
evidence  as  the  Appeals  Council  may 


receive  as  provided  in  §§  410.657,  410.658, 
410.663,  and  410.664.  This  decision  shall 
be  made  in  writing  and  contain  findings 
of  fact,  and  a  statement  of  reasons.  A 
copy  of  the  decision  shall  be  mailed  to 
each  party  at  his  last  known  address. 

§  410.666  Effect  of  Appeals  Council's 

decision  or  refusal  to  review. 

The  Appeals  Council  may  deny  a 
party’s  request  for  review  or  it  may 
grant  review  and  either  affirm  or  reverse 
the  hearing  examiner’s  decisiorf.  The  de¬ 
cision  of  the  Appeals  Council,  or  the 
decision  of  the  hearing  examiner  where 
the  request  for  review  of  such  decision 
is  denied  (see  §  410.662),  shall  be  final 
and  binding  upon  all  parties  to  the  hear¬ 
ing  unless  to  the  extent  permitted  by  the 
provisions  of  section  413(b)  of  the  Act 
(see  §  410.670a) ,  a  civil  action  is  filed  in 
a  district  court  of  the  United  States,  or 
unless  the  decision  is  revised  under  the 
provisions  described  in  §  410.671. 

§  410.667  Dismissal  by  Appeals  Council. 

The  Appeals  Council  may  dismiss  a 
request  for  review  or  proceedings 
before  it  under  any  of  the  following 
circumstances: 

(a)  Upon  request  of  party.  Proceed¬ 
ings  pending  before  the  Appeals  Council 
may,  with  the  approval  of  the  Appeals 
Council,  be  discontinued  and  dismissed 
upon  written  application  of  the  party  or 
parties  who  filed  the  request  for  review 
to  withdraw  such  request. 

(b)  Death  of  party.  Proceedings 
before  the  Appeals  Council,  whether  on 
request  for  review  or  review  on  the 
motion  of  the  Appeals  Council,  may  be 
dismissed  upon  the  death  of  a  party  only 
if  the  record  affirmatively  shows  that 
there  is  no  prejudiced  individual  who 
wishes  to  continue  the  action. 

(c)  Request  for  review  not  timely 
filed.  A  request  for  review  of  a  decision 
by  a  hearing  examiner  shall  be  dismissed 
where  the  party  has  failed  to  file  a  re¬ 
quest  for  review  within  the  time  specified 
in  §  410.661  and  the  time  for  filing  such 
request  has  not  been  extended  as  pro¬ 
vided  in  §  410.669. 

§  410.668  Extension  of  time  to  request 
reconsideration. 

If  a  party  to  an  initial  determination 
desires  to  file  a  request  for  reconsidera¬ 
tion  after  the  time  for  filing  such  request 
has  passed  (see  §  410.624),  such  party 
may  file  a  petition  with  the  Administra¬ 
tion  for  an  extension  of  time  for  the 
filing  of  such  request.  Such  petition  shall 
be  in  writing  and  shall  state  the  reasons 
why  the  request  for  reconsideration  was 
not  filed  within  the  required  time.  For 
good  cause  shown,  the  component  of  the 
Administration  which  has  jurisdiction 
over  the  proceedings  (see  §  410.601)  may 
extend  the  time  for  filing  the  request 
for  reconsideration. 

§  410.669  Extension  of  time  to  request 
hearing  or  review  or  begin  civil 
action. 

(a)  General.  Any  party  to  a  recon¬ 
sidered  determination,  a  decision  of  a 
hearing  examiner,  or  a  decision  of  the 
Appeals  Council  (resulting  from  an  ini¬ 
tial  determination  as  described  in  §  410.- 


610),  may  petition  for  an  extension  of 
time  for  filing  a  request  for  hearing  or 
review  or,  with  respect  to  that  portion  of 
a  decision  that  holds  that  a  miner  is  not 
totally  disabled  due  to  pneumoconiosis 
or  did  not  die  due  to  pneumoconiosis  (see 
§  410.670a),  for  commencing  a  civil 
action  in  a  district  court  of  the  United 
States,  although  the  time  for  filing 
such  request  or  commencing  such  ac¬ 
tion  has  passed.  If  an  extension  of  the 
time  fixed  by  §  410.631  for  requesting  a 
hearing  before  a  hearing  examiner  is 
sought,  the  petition  may  be  filed  with  a 
hearing  examiner.  In  any  other  case,  the 
petition  shall  be  filed  with  the  Appeals 
Council.  The  petition  shall  be  in  writing 
and  shall  state  the  reasons  why  the  re¬ 
quest  or  action  was  not  filed  within  the 
required  time.  For  good  cause  shown,  a 
hearing  examiner  or  the  Appeals  Council, 
as  the  case  may  be,  may  extend  the  time 
for  filing  such  request  or  action. 

(b)  Where  civil  action  commenced 
against  wrong  defendant.  If  a  party  to  a 
decision  of  the  Appeals  Council,  or  to  a 
decision  of  the  hearing  examiner  where 
the  request  for  review  of  such  decision  is 
denied  (see  §  410.662) ,  timely  commences 
in  a  proper  case  (see  §  410.670a),  a  civil 
action  in  a  district  court  of  the  United 
States  pursuant  to  section  413(b)  of  the 
Act,  but  names  as  defendant  the  United 
States  or  any  agency,  officer,  or  employee 
thereof  instead  of  the  Secretary  either  by 
name  or  by  official  title,  and  causes  proc¬ 
ess  to  be  served  in  such  action  as  re¬ 
quired  by  the  Federal  Rules  of  Civil 
Procedure,  the  Administration  shall  mail 
notice  to  such  party  that  he  has  named 
the  incorrect  defendant  in  such  action: 
and  the  time  within  which  such  party 
may  commence  the  civil  action  against 
the  Secretary  pursuant  to  section  413(b) 
of  the  Act  shall  be  deemed  to  be  extended 
to  and  including  the  60th  day  following 
the  date  of  mailing  of  such  notice. 

§  410.670  Review  by  Appeals  Council. 

Where  a  hearing  examiner  has  deter¬ 
mined  the  matter  of  extending  the  time 
for  filing  such  request  (whether  he  has 
allowed  or  denied  the  request  for  such 
extension),  the  Appeals  Council  on  its 
own  motion  may  review  such  determina¬ 
tion  and  either  affirm  or  reverse  it.  In 
connection  with  this  review,  the  Appeals 
Council  may  consider  whatever  addi¬ 
tional  evidence  relevant  to  this  request  a 
party  may  wish  to  present. 

§  410.670a  Judicial  review. 

Under  the  Act,  a  civil  action  may  be 
commenced  in  a  district  court  of  the 
United  States  with  respect  to  a  decision 
of  the  Appeals  Council,  or  to  a  decision 
of  the  hearing  examiner  where  the  re¬ 
quest  for  review  of  such  decision  is  denied 
by  the  Appeals  Council,  only  to  the  ex¬ 
tent  that  it  holds  that  a  miner  is  not 
totally  disabled  due  to  Pneumoconiosis  as 
defined  in  §  410.110(o)  or  did  not  die  due 
to  pneumoconiosis  as  so  defined. 

§  410.671  Revision  for  error  or  other 
reason;  time  limitation  generally. 

(a)  Initial,  revised  or  reconsidered  de¬ 
termination.  Except  as  otherwise  pro¬ 
vided  in  §  410.675,  an  initial,  revised  or  re¬ 
considered  determination  (see  §§  410.610 


FEDERAL  REGISTER,  VOL.  36,  NO.  43— THURSDAY,  MARCH  4,  1971 


4354 


PROPOSED  RULE  MAKING 


and  410.627)  may  be  revised  by  the 
appropriate  component  of  the  Adminis¬ 
tration  having  jurisdiction  over  the  pro¬ 
ceedings  ( S  410.601) ,  on  its  own  motion  or 
upon  the  petition  of  any  party  for  a  rea¬ 
son,  and  within  the  time  period,  pre¬ 
scribed  in  5  410.672. 

(b)  Decision  or  revised  decision  of  a 
hearing  examiner  or  the  Appeals  Council. 
Either  upon  the  motion  of  the  hearing 
examiner  or  the  Appeals  Council,  as  the 
case  may  be,  or  upon  the  petition  of  any 
party  to  a  hearing,  except  as  otherwise 
provided  in  §  410.675,  any  decision  of  a 
hearing  examiner  provided  for  in 
S  410.654  or  any  revised  decision  may  be 
revised  by  such  hearing  examiner,  or  by 
another  hearing  examiner  if  the  hearing 
examiner  who  issued  the  decision  is  un¬ 
available,  or  by  the  Appeals  Council  for 
a  reason  and  within  the  time  period  pre¬ 
scribed  in  §  410.672.  Any  decision  of  the 
Appeals  Council  provided  for  in  9  410.665 
or  any  revised  decision  of  the  Appeals 
Council,  may  be  revised  by  the  Appeals 
Council  for  a  reason  and  within  the  time 
period  prescribed  in  §  410.672.  For  the 
purpose  of  this  paragraph  (b) ,  a  hearing 
examiner  shall  be  considered  to  be  un¬ 
available  if  among  other  circumstances, 
such  hearing  examiner  has  died,  termi¬ 
nated  his  employment,  is  on  leave  of  ab¬ 
sence,  has  had  a  transfer  of  official  sta¬ 
tion,  or  is  unable  to  conduct  a  hearing 
because  of  illness. 

§  410.672  Reopening  initial,  revised  or 
reconsidered  determination  of  the 
Administration  and  decisions  of  a 
hearing  examiner  or  the  Appeals 
Council;  finality  of  determinations 
and  decisions. 

An  initial,  revised  or  reconsidered  de¬ 
termination  of  the  Administration  or  a 
decision,  or  revised  decision  of  a  hearing 
examiner  or  of  the  Appeals  Council 
which  is  otherwise  final  under  9  410.621, 
9  410.629,  9  410.655,  or  9  410.666  may  be 
reopened: 

(a)  Within  12  months  from  the  date 
of  the  notice  of  the  initial  determination 
(see  9  410.620) ,  to  the  party  to  such  de¬ 
termination,  or 

(b)  After  such  12-month  period,  but 
within  4  years  after  the  date  of  the  notice 
of  the  initial  determination  (see 
9  410.620)  to  the  party  to  such  deter¬ 
mination,  upon  a  finding  of  good  cause 
for  reopening  such  determination  or  de¬ 
cision,  or 

(c)  At  any  time,  when: 

(1)  Such  initial,  revised,  or  reconsid¬ 
ered  determination  or  decision  was 
procured  by  fraud  or  similar  fault  of  the 
claimant  or  some  other  person;  or 

(2)  An  adverse  claim  has  been  filed; 
or 

(3)  An  individual  previously  deter¬ 
mined  to  be  dead,  and  on  whose  account 
entitlement  of  a  party  was  established,  is 
later  found  to  be  alive;  or 

(4)  The  death  of  the  individual  on 
whose  account  a  party’s  claim  was  denied 
for  lack  of  proof  of  death  is  established 
by  reason  of  his  unexplained  absence 
from  his  residence  for  a  period  of  7  years 
(see  9  410.240(g)  (2) ) ;  or 

(5)  Such  initial,  revised,  or  reconsid¬ 
ered  determination  or  decision  is  un¬ 


favorable,  in  whole  or  in  part,  to  the 
party  thereto  but  only  for  the  purpose 
of  correcting  clerical  error  or  error  on 
the  face  of  the  evidence  on  which  such 
determinations  or  decision  was  based. 

§  410.673  Good  cause  for  reopening  a 
determination  or  decision. 

“Good  cause”  shall  be  deemed  to  exist 
where : 

(a)  New  and  material  evidence  is  fur¬ 
nished  after  notice  to  the  party  to  the 
initial  determination; 

(b)  A  clerical  error  has  been  made  in 
the  computation  of  benefits; 

(c)  There  is  an  error  as  to  such  deter¬ 
mination  or  decision  on  the  face  of  the 
evidence  on  which  such  determination 
or  decision  is  based. 

§  410.674  Finality  of  suspension  of 
benefit  payments  for  entire  taxable 
year  because  of  earnings. 

Notwithstanding  the  provisions  in 
9  410.672,  a  suspension  of  benefit  pay¬ 
ments  for  an  entire  taxable  year  because 
of  earnings  therein,  may  be  reopened 
only  within  the  time  period  and  subject 
to  the  conditions  provided  in  section  203 
(h)(1)(B)  of  the  Social  Security  Act. 

§  410.675  Time  limitation  for  revising 
finding  suspending  benefit  payments 
for  entire  taxable  year  because  of 
earnings. 

No  determination  of  the  Administra¬ 
tion  or  decision  of  a  hearing  examiner 
or  the  Appeals  Council  shall  be  revised 
after  the  expiration  of  the  normal  period 
for  requesting  reconsideration,  hearing  or 
review,  with  respect  to  such  determina¬ 
tion  or  decision  (see  99  410.624,  410.631, 
410.661,  and  410.666)  to  correct  a  finding 
which  suspends  benefit  payments  for  an 
entire  taxable  year  because  of  earnings 
therein,  unless  the  correction  of  such 
finding  is  permitted  under  section  203(h) 
(1)  (B)  of  the  Social  Security  Act. 

§  410.676  Notice  of  revision. 

(a)  When  any  determination  or  deci¬ 
sion  is  revised,  as  provided  in  9  410.671  or 
9  410.675,  notice  of  such  revision  shall  be 
mailed  to  the  parties  to  such  determina¬ 
tion  or  decision  at  their  last  known  ad¬ 
dresses.  The  notice  of  revision  which  is 
mailed  to  the  parties  shall  state  the  basis 
for  the  revised  decision. 

(b)  Where  a  determination  of  the  Ad¬ 
ministration  is  revised  under  paragraph 
(a)  of  this  section,  the  notice  of  revision 
shall  inform  the  parties  of  their  right  to 
a  hearing  as  provided  in  9  410.678. 

(c)  (1)  Where  a  hearing  examiner  or 
the  Appeals  Council  proposes  to  revise  a 
decision  under  paragraph  (a)  of  this  sec¬ 
tion  and  the  revision  would  be  based  on 
evidence  theretofore  not  included  in  the 
record  on  which  the  decision  proposed 
to  be  revised  was  based,  the  parties  shall 
be  given  notice  of  the  proposal  of  the 
hearing  examiner  or  the  Appeals  Coun¬ 
cil,  as  the  case  may  be,  to  revise  such 
decision,  and  unless  hearing  is  waived, 
a  hearing  with  respect  to  such  proposed 
revision  shall  be  granted  as  provided  in 
this  Subpart  F. 

(2)  If  a  revised  decision  is  appropri¬ 
ate,  such  decision  shall  be  rendered  by 


the  hearing  examiner  or  the  Appeals 
Council,  as  the  case  may  be,  on  the  basis 
of  the  entire  record,  including  the  ad¬ 
ditional  evidence.  If  the  decision  is  re^ 
vised  by  a  hearing  examiner,  any  party 
thereto  may  request  review  by  the  Ap¬ 
peals  Council  (99  410.660  and  410,661)  or 
the  Appeals  Council  may  review  the  de¬ 
cision  on  its  own  motion  (9  410.662). 

§  410.677  Effect  of  revised  determina- 
lion. 

The  revision  of  a  determination  or  de¬ 
cision  shall  be  final  and  binding  Upon 
all  parties  thereto  unless  a  party  author¬ 
ized  to  do  so  (see  9  410.676)  files  a  writ¬ 
ten  request  for  a  hearing  with  respect 
to  a  revised  determination  in  accordance 
with  9  410.678  or  a  revised  decision  is  re¬ 
viewed  by  the  Appeals  Council  as  pro¬ 
vided  in  this  Subpart  F,  or  such  revised 
determination  or  decision  is  further  re¬ 
vised  in  accordance  with  9  410.672. 

§  410.678  Time  and  place  of  requesting 
hearing  on  revised  determination. 

The  request  for  hearing  shall  be  mg/fr 
in  writing  and  filed  at  an  office  of  the 
Administration,  or  with  a  hearing  exam¬ 
iner,  or  the  Appeals  Council,  within  6 
months  of  the  date  notice  was  mailed  to 
the  party  of  the  Administration’s  revised 
determination.  Upon  the  filing  of  such 
a  request,  a  hearing  with  respect  to  such 
revision  shall  be  held  (see  99  410.631- 
410.653)  and  a  decision  made  in  accord¬ 
ance  with  the  provisions  of  9  410.654. 

§  410.679  Finality  of  findings  with  re¬ 
spect  to  other  claims  for  benefits 
bused  on  the  disability  or  death  of  a 
miner. 

Findings  of  fact  made  in  a  determina¬ 
tion  or  decision  in  a  claim  by  one  party 
for  benefits  may  be  revised  in  determin¬ 
ing  or  deciding  another  claim  for  bene¬ 
fits  based  on  the  disability  or  death  of 
the  same  miner,  even  though  such  find¬ 
ings  may  not  be  revised  in  the  former 
claim  because  of  the  provisions  of 
9  410.672. 

§  410.680  Imposition  of  reductions. 

The  imposition  of  reductions  consti¬ 
tutes  an  initial  determination  with  re¬ 
spect  to  each  month  for  which  a  reduc¬ 
tion  is  imposed.  A  finding  that  a  reduc¬ 
tion  is  not  to  be  imposed  is  an  initial 
determination  for  each  month  with  re¬ 
spect  to  which  the  circumstances  upon 
which  such  finding  was  based  remain 
unchanged.  The  suspension  of  benefits, 
pending  a  determination  as  to  the  ap¬ 
plicability  of  a  reduction  equivalent  to 
‘the  amount  of  a  deduction  because  of 
excess  earnings  under  section  203(b)  of 
the  Social  Security  Act  shall  not,  how¬ 
ever,  constitute  an  initial  determination 
(see  9  410.615(a)). 

§  410.681  Change  of  ruling  or  legal 
precedent. 

“Good  cause”  shall  be  deemed  not  to 
exist  where  the  sole  basis  for  reopening 
the  determination  or  decision  is  a 
change  of  legal  interpretation  or  admin¬ 
istrative  ruling  upon  which  such  deter¬ 
mination  or  decision  was  made. 
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s  410.682  General  applicability. 

The  provisions  of  §§  410.672,  410.673, 
and  410  679  to  410.681,  inclusive,  shall  be 
anolicable  notwithstanding  any  provi¬ 
sions  to  the  contrary  in  this  Subpart  P. 

R  410.683  Certification  of  payment;  de- 
3  termination  or  decision  providing  for 


payment. 

When  a  determination  or  decision  has 
been  made  under  any  provision  of 
§5  410.610  to  410.678,  inclusive,  to  the 
effect  that  a  payment  or  payments  of 
benefits  should  be  made  to  any  person, 
the  Administration  shall,  except  as 
hereafter  provided,  certify  to  the  U.S. 
Treasury  Department  the  name  and  ad¬ 
dress  of  the  person  to  be  paid,  the 
amount  of  the  payment  or  payments  and 
the  time  at  which  such  payment  or  pay¬ 
ments  should  be  made. 


§410.684  Representation  of  party;  ap¬ 
pointment  of  representative. 

A  party  in  an  action  leading  to  an 
initial  or  reconsidered  determination, 
hearing,  or  review,  as  provided  in 
55  410.610  to  410.678,  inclusive,  may  ap¬ 
point  as  his  representative  in  any  such 
proceeding  only  an  individual  who  is 
qualified  under  §  410.685  to  act  as  a  rep¬ 
resentative.  Where  the  individual  ap¬ 
pointed  by  a  party  to  represent  him  is 
not  an  attorney,  written  notice  of  the 
appointment  must  be  given,  signed  by 
the  party  appointing  the  representative, 
and  accepted  by  the  representative  ap¬ 
pointed.  The  notice  of  appointment  shall 
be  filed  at  an  office  of  the  Administra¬ 
tion,  with  a  hearing  examiner,  or  with 
the  Appeals  Council  of  the  Administra¬ 
tion,  as  the  case  may  be.  Where  the  rep¬ 
resentative  appointed  is  an  attorney,  in 
the  absence  of  information  to  the  con¬ 
trary,  his  representation  that  he  has 
such  authority,  shall  be  accepted  as  evi¬ 
dence  of  the  attorney’s  authority  to  rep¬ 
resent  a  party. 


§  410.685  Qualifications  of  representa¬ 
tive. 


(a)  Attorney.  Any  attorney  in  good 
standing  who  (1)  is  admitted  to  practice 
before  a  court  of  a  State,  Territory,  Dis¬ 
trict  or  insular  possession  or  before  the 
Supreme  Court  of  the  United  States  or  an 
inferior  Federal  court  and  (2)  is  not,  pur¬ 
suant  to  any  provision  of  law,  prohibited 
from  acting  as  a  representative,  may  be 
appointed  as  a  representative  in  accord¬ 
ance  with  §  410.684. 

(b)  Person  other  than  attorney.  Any 
person  (other  than  an  attorney  described 
in  paragraph  (a)  of  this  section)  who  (1) 
is  of  good  character,  in  good  repute,  and 
has  the  necessary  qualifications  to  en¬ 
able  him  to  render  valuable  assistance  to 
an  individual  in  connection  with  his 
claim,  (2)  has  not  been  disqualified  or 
suspended  from  acting  as  a  representa¬ 
tive  in  proceedings  before  the  Social  Se- 
cunty  Administration,  and  (3)  is  not, 
Pursuant  to  any  provision  of  law,  other¬ 
wise  prohibited  from  acting  as  a  repre- 
sentative,  may  be  appointed  as  a  repre¬ 
sentative  in  accordance  with  §  410.684. 

§  410.686  Authority  of  representative. 

A  representative,  appointed  and  quali¬ 
fied  as  provided  in  §§  410.684  and  410.685, 


may  make  or  give,  on  behalf  of  the  party 
he  represents,  any  request  or  notice  rela¬ 
tive  to  any  proceeding  before  the  Admin¬ 
istration  under  part  B  of  title  IV  of  the 
Act,  including  reconsideration,  hearing 
and  review,  except  that  such  representa¬ 
tive  may  not  execute  a  claim  for  benefits, 
unless  he  is  a  person  designated  in 
§  410.222  as  authorized  to  execute  a  claim. 

A  representative  shall  be  entitled  to  pre¬ 
sent  or  elicit  evidence  and  allegations  as 
to  facts  and  law  in  any  proceeding  affect¬ 
ing  the  party  he  represents  and  to  obtain 
information  with  respect  to  the  claim  of 
such  party  to  the  same  extent  as  such 
party.  Notice  to  any  party  of  any  admin¬ 
istrative  action,  determination,  or  deci¬ 
sion,  or  request  to  any  party  for  the 
production  of  evidence  may  be  sent  to  the 
representative  of  such  party,  and  such 
notice  or  request  shall  have  the  same 
force  and  effect  as  if  it  had  been  sent  to 
the  party  represented. 

§  410.687  Rules  governing  the  represen¬ 
tation  and  advising  of  claimants  and 
parties. 

No  representative  shall: 

(a)  Knowingly  make  any  false  state¬ 
ment,  representation,  or  certification  in 
any  application,  reoord,  report,  or  other 
document  submitted  in  connection  with 
any  claim  under  the  Act:  or 

(b)  Divulge,  except  as  may  be  author¬ 
ized  by  regulations  now  or  hereafter  pre¬ 
scribed  by  the  Secretary,  any  informa¬ 
tion  furnished  or  disclosed  to  him  by  the 
Administration  relating  to  the  claim  or 
prospective  claim  of  another  person  (see 
§410.120). 

§  410.688  Disqualification  or  suspen¬ 
sion  of  an  individual  from  acting  as 
a  representative  in  proceedings  be¬ 
fore  the  Administration. 

Whenever  it  appears  that  an  individual 
has  violated  any  of  the  rules  in  §  410.687, 
or  has  otherwise  refused  to  comply  with 
the  Secretary’s  rules  and  regulations  gov¬ 
erning  representation  of  claimants  before 
the  Administration,  the  Deputy  Commis¬ 
sioner,  or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance  of  the  Adminis¬ 
tration  may  institute  proceedings  as 
herein  provided  to  suspend  or  disqualify 
such  individual  from  acting  as  a  repre¬ 
sentative  in  proceedings  before  the 
Administration. 

§  410.689  Notice  of  charges. 

The  Deputy  Commissioner,  or  the  Di¬ 
rector  (or  Deputy  Director)  of  the  Bu¬ 
reau  of  Retirement  and  Survivors 
Insurance  of  the  Administration  will  pre¬ 
pare  a  notice  containing  a  statement  of 
charges  that  constitutes  the  basis  for  the 
proceeding  against  the  individual.  This 
notice  will  be  delivered  to  the  individual 
charged,  either  by  certified  or  registered 
mail  to  his  last  known  address  or  by 
personal  delivery,  and  will  advise  the 
individual  charged  to  file  an  answer, 
within  30  days  from  the  date  the  notice 
was  mailed,  or  was  delivered  to  him 
personally,  indicating  why  he  should  not 
be  suspended  or  disqualified  from  acting 
as  a  representative  before  the  Adminis¬ 
tration.  This  30-day  period  may  be  ex¬ 
tended  for  good  cause  shown,  by  the 


Deputy  Commissioner,  or  the  Director 
(or  Deputy  Director)  of  the  Bureau  of 
Retirement  and  Survivors  Insurance.  The 
answer  must  be  in  writing  under  oath 
(or  affirmation)  and  filed  with  the  Social 
Security  Administration,  Bureau  of 
Hearings  and  Appeals,  Post  Office  Box 
2518,  Washington,  DC  20013,  with  a  copy 
to  the  Bureau  of  Retirement  and  Sur¬ 
vivors  Insurance,  6401  Security  Boule¬ 
vard,  Baltimore,  MD  21235,  within  the 
prescribed  time  limitation.  If  an  in¬ 
dividual  charged  does  not  file  an 
answer  within  the  time  prescribed,  he 
shall  not  have  the  right  to  present 
evidence.  However,  see  §  410.692(f)  re¬ 
lating  to  statements  with  respect  to 
sufficiency  of  the  evidence  upon  which 
the  charges  are  based  or  challenging  the 
validity  of  the  proceedings. 

§  410.690  Withdrawal  of  charges. 

If  an  answer  is  filed  or  evidence  is 
obtained  that  establishes,  to  the  satis¬ 
faction  of  the  Deputy  Commissioner,  or 
the  Director  (or  Deputy  Director)  of  the 
Bureau  of  Retirement  and  Survivors 
Insurance  of  the  Administration,  that 
reasonable  doubt  exists  about  whether 
the  individual  charged  should  be  sus¬ 
pended  or  disqualified  from  acting  as  a 
representative  before  the  Administration, 
the  charges  may  be  withdrawn.  The  no¬ 
tice  of  withdrawal  shall  be  mailed  to  the 
individual  charged  at  his  last  known 
address. 

§  410.691  Referral  to  Bureau  of  Hear¬ 
ings  and  Appeals  for  hearing  and 
decision. 

If  action  is  not  taken  to  withdraw  the 
charges  before  the  expiration  of  15  days 
after  the  time  within  which  an  answer 
may  be  filed,  the  record  of  the  evidence 
in  support  of  the  charges  shall  be  re¬ 
ferred  to  the  Bureau  of  Hearings  and 
Appeals  of  the  Administration  with  a 
request  for  a  hearing  and  a  decision  on 
the  charges. 

§410.692  Hearing  on  charges. 

(a)  Hearing  officer.  Upon  receipt  of 
the  notice  of  charges,  the  record,  and 
the  request  for  hearing  (see  §410.691), 
the  Director,  Bureau  of  Hearings  and 
Appeals  of  the  Administration  or  his 
delegate  shall  designate  a  hearing  ex¬ 
aminer  to  act  as  a  hearing  officer  to 
hold  a  hearing  on  the  charges.  No  hear¬ 
ing  officer  shall  conduct  a  hearing  in  a 
case  in  which  he  is  prejudiced  or  partial 
with  respect  to  any  party  or  where  he 
has  any  interest  in  the  matter  pending 
for  decision  before  him.  Notice  of  any 
objection  which  a  party  to  the  hearing 
may  have  to  the  hearing  officer  who  has 
been  designated  to  conduct  the  hearing 
shall  be  made  at  the  earliest  oppor¬ 
tunity.  The  hearing  officer  shall  coh- 
sider  the  objection(s)  and  shall,  in  his 
discretion,  either  proceed  with  the  hear¬ 
ing  or  withdraw.  If  the  hearing  officer 
withdraws,  another  hearing  officer  shall 
be  designated  as  provided  in  this  section 
to  conduct  the  hearing.  If  the  hearing 
officer  does  not  withdraw,  the  objecting 
party  may,  after  the  hearing,  present 
his  objections  to  the  Appeals  Council 
as  reason  why  he  believes  the  hearing  of¬ 
ficer’s  decision  should  be  revised  or  a 
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new  hearing  held  before  another  hear¬ 
ing  officer. 

(b)  Time  and  place  of  hearing.  The 
hearing  officer  shall  notify  the  individ¬ 
ual  charged  and  the  Deputy  Commis¬ 
sioner,  or  the  Director  (or  Deputy  Direc¬ 
tor)  of  the  Bureau  of  Retirement  and 
Survivors  Insurance  of  the  Administra¬ 
tion,  of  the  time  and  place  for  a  hear¬ 
ing  on  the  charges.  The  notice  of  the 
hearing  shall  1>e  mailed  to  the  individ¬ 
ual  charged  at  his  last  known  address 
and  to  the  Deputy  Commissioner,  or  the 
Director  (or  Deputy  Director)  of  .  the 
Bureau  of  Retirement  and  Survivors 
Insurance,  not  less  than  20  days  prior 
to  the  date  fixed  for  the  hearing. 

(c)  Change  of  time  and  place  for 
hearing.  The  hearing  officer  may  change 
the  time  and  place  for  the  hearing  (see 
paragraph  (b)  of  this  section)  either 
on  his  own  motion  or  at  the  request  of 
a  party  for  good  cause  shown.  The  hear¬ 
ing  officer  may  adjourn  or  postpone  the 
hearing,  or  he  may  reopen  the  hearing 
for  the  receipt  of  additional  evidence  at 
any  time  prior  to  the  mailing  of  notice 
of  the  decision  in  the  case  (see 
S  410.693) .  Reasonable  notice  shall  be 
given  to  the  parties  of  any  change  in  the 
time  or  place  of  hearing  or  of  any  ad¬ 
journment  or  reopening  of  the  hearing. 

(d)  Parties.  A  person  against  whom 
charges  have  been  preferred  under  the 
provisions  of  §  410.688  shall  be  a  party 
to  the  hearing.  The  Deputy  Commis¬ 
sioner,  or  the  Director  (or  Deputy  Direc¬ 
tor)  of  the  Bureau  of  Retirement  and 
Survivors  Insurance  of  the  Administra¬ 
tion,  shall  also  be  a  party  to  the  hearing. 

(e)  Conduct  of  the  hearing.  The  hear¬ 
ing  shall  be  open  to  the  parties  and  to 
such  other  persons  as  the  hearing  officer 
or  the  individual  charged  deems  neces¬ 
sary  or  proper.  The  hearing  officer  shall 
inquire  fully  into  the  matters  at  issue 
and  shall  receive  in  evidence  the  testi¬ 
mony  of  witnesses  and  any  documents 
which  are  relevant  and  material  to  such 
matters:  Provided,  however,  That  if  the 
individual  charged  has  filed  no  answer 
he  shall  have  no  right  to  present  evidence 
but  in  the  discretion  of  the  hearing  offi¬ 
cer  may  appear  for  the  purpose  of  pre¬ 
senting  a  statement  of  his  contentions 
with  regard  to  the  sufficiency  of  the  evi¬ 
dence  or  the  validity  of  the  proceedings 
upon  which  his  suspension  or  disqualifi¬ 
cation,  if  it  occurred,  would  be  predi¬ 
cated  or,  in  his  discretion,  the  hearing 
officer  may  make  or  recommend  a  de¬ 
cision  (see  S  410.693)  on  the  basis  of  the 
record  referred  in  accordance  with 
§  410.691.  If  the  individual  has  filed  an 
answer  and  if  the  hearing  officer  believes 
that  there  is  relevant  and  material  evi¬ 
dence  available  which  has  not  been  pre¬ 
sented  at  the  hearing,  the  hearing  officer 
may  at  any  time  prior  to  the  mailing  of 
notice  of  the  decision,  or  submittal  of  a 
recommended  decision,  reopen  the  hear¬ 
ing  for  the  receipt  of  such  evidence.  The 
order  in  which  the  evidence  and  the  alle¬ 
gations  shall  be  presented  and  the  con¬ 
duct  of  the  hearing  shall  be  at  the 
discretion  of  the  hearing  officer. 

(f)  Evidence.  Evidence  may  be  re¬ 
ceived  at  the  hearing,  subject  to  the  pro- 
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vision  herein,  even  though  inadmissible 
under  the  rules  of  evidence  applicable 
to  court  procedure.  The  hearing  officer 
shall  rule  on  the  admissibility  of 
evidence. 

(g)  Witnesses.  Witnesses  at  the  hear¬ 
ing  shall  testify  under  oath  or  affirma¬ 
tion.  The  witnesses  of  a  party  may  be 
examined  by  such  party  or  by  his  rep¬ 
resentative,  subject  to  interrogation  by 
the  other  party  or  by  his  representative. 
The  hearing  officer  may  ask  such  ques¬ 
tions  as  he  deems  necessary.  He  shall 
rule  upon  any  objection  made  by  either 
party  as  to  the  propriety  of  any  question. 

(h)  Oral  and  written  summation.  The 
parties  shall  be  given,  upon  request,  a 
reasonable  time  for  the  presentation  of 
an  oral  summation  and  for  the  filing  of 
briefs  or  other  written  statements  of 
proposed  findings  of  fact  and  conclusions 
of  law.  Copies  of  such  briefs  or  other 
written  statements  shall  be  filed  in  suffi¬ 
cient  number  that  they  may  be  made 
available  to  any  party  in  interest  re¬ 
questing  a  copy  and  to  any  other  party 
designated  by  the  Appeals  Council. 

(i)  Record  of  hearing.  A  complete  rec¬ 
ord  of  the  proceedings  at  the  hearing 
shall  be  made  and  transcribed  in  all 
cases. 

(j)  Representation.  The  individual 
charged  may  appear  in  person  and  he 
may  be  represented  by  counsel  or  other 
representative. 

(k)  Failure  to  appear.  If  after  due 
notice  of  the  time  and  place  for  the 
hearing,  a  party  to  the  hearing  fails  to 
appear  and  fails  to  show  good  cause  as 
to  why  he  could  not  appear,  such  party 
shall  be  considered  to  have  waived  his 
right  to  be  present  at  the  hearing.  The 
hearing  officer  may  hold  the  hearing  so 
that  the  party  present  may  offer  evidence 
to  sustain  or  rebut  the  charges. 

(l)  Dismissal  of  charges.  The  hear¬ 
ing  officer  may  dismiss  the  charges  in 
the  event  of  the  death  of  the  individual 
charged. 

(m)  Cost  of  transcript.  On  the  request 
of  a  party,  a  transcript  of  the  hearing 
before  the  hearing  officer  will  be  pre¬ 
pared  and  sent  to  the  requesting  party 
upon  the  payment  of  cost,  or  if  the  cost 
is  not  readily  determinable,  the  estimated 
amount,  thereof,  unless  for  good  cause 
such  payment  is  waived. 

§  410.693  Decision  by  hearing  officer. 

(a)  General.  As  soon  as  practicable 
after  the  close  of  the  hearing,  the  hear¬ 
ing  officer  shall  issue  a  decision  (or  cer¬ 
tify  the  case  with  a  recommended  deci¬ 
sion  to  the  Appeals  Council  for  decision 
under  the  rules  and  procedures  described 
in  §§410.657  through  410.659)  which 
shall  be  in  writing  and  contain  findings 
of  fact  and  conclusions  of  law.  The  de¬ 
cision  shall  be  based  upon  the  evidence 
of  record.  If  the  hearing  officer  finds 
that  the  charges  have  been  sustained,  he 
shall  either: 

(1)  Suspend  the  individual  for  a  spe¬ 
cified  period  of  not  less  than  1  year,  nor 
more  than  5  years,  from  the  date  of  the 
decision,  or 

(2)  Disqualify  the  individual  from 
further  practice  before  the  Administra¬ 


tion  until  such  time  as  the  individual 
may  be  reinstated  under  §  410.699 

A  copy  of  the  decision  shall  be  mailed 
to  the  individual  charged  at  his  last 
known  address  and  to  the  Deputv  Com 
missioner,  or  the  Director  (or  Deputv 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance,  together  with 
notice  of  the  right  of  either  party  to  re¬ 
quest  the  Appeals  Council  to  review  the 
decision  of  the  hearing  officer. 

(b)  Effect  of  hearing  officer’s  decision 
The  hearing  officer’s  decision  shall  be 
final  and  binding  unless  reversed  or 
modified  by  the  Appeals  Council  upon 
review  (see  §  410.697) . 

(1)  If  the  final  decision  is  that  the  in¬ 
dividual  is  disqualified  from  practice  be¬ 
fore  the  Administration,  he  shall  not  be 
permitted  to  represent  an  individual  in 
a  proceeding  before  the  Administration 
until  authorized  to  do  so  under  the  pro¬ 
visions  of  §  410.699. 

(2)  If  the  final  decision  suspends  the 
individual  for  a  specified  period  of  time, 
he  shall  not  be  permitted  to  represent 
an  individual  in  a  proceeding  before  the 
Administration  during  the  period  of  sus¬ 
pension  unless  authorized  to  do  so  under 
the  provisions  of  §  410.699. 

§  410.694  Right  to  request  review  of  the 
hearing  officer's  decision. 

(a)  General.  After  the  hearing  officer 
has  issued  a  decision,  either  of  the  parties 
(see  §  410.692)  may  request  the  Appeals 
Council  to  review  the  decision. 

(b)  Time  and  place  of  filing  request 
for  review.  The  request  for  review  shall 
be  made  in  writing  and  filed  with  the 
Appeals  Council  within  30  days  from  the 
date  of  mailing  the  notice  of  the  hearing 
officer’s  decision,  except  where  the  time 
is  extended  for  good  cause.  The  request¬ 
ing  party  shall  certify  that  a  copy  of  the 
request  for  review  and  of  any  documents 
that  are  submitted  therewith  (see 
§  410.695)  have  been  mailed  to  the  op¬ 
posing  party. 

§  410.695  Procedure  before  Appeals 
Council  on  review  of  hearing  officer's 
decision. 

The  parties  shall  be  given,  upon  re¬ 
quest,  a  reasonable  time  to  file  briefs  or 
other  written  statements  as  to  fact  and 
law  and  to  appear  before  the  Appeals 
Council  for  the  purpose  of  presenting 
oral  argument.  Any  brief  or  other  written 
statement  of  contentions  shall  be  filed 
with  the  Appeals  Council,  and  the  pre¬ 
senting  party  shall  certify  that  a  copy 
has  been  mailed  to  the  opposing  party. 

§  410.696  Evidence  admissible  on  re¬ 
view. 

(a)  General.  Evidence  in  addition  to 
that  introduced  at  the  hearing  before 
the  hearing  officer  may  not  be  admitted 
except  where  it  appears  to  the  Appeals 
Council  that  the  evidence  is  relevant  and 
material  to  an  issue  before  it  and  subject 
to  the  provisions  in  this  section. 

(b)  Individual  charged  filed  answer. 
Where  it  appears  to  the  Appeals  Council 
that  additional  relevant  material  is  avail¬ 
able  and  the  individual  charged  filed  an 
answer  to  the  charges  (see  §  410.689), 
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the  Appeals  Council  shall  require  the  pro¬ 
duction  of  such  evidence  and  may  desig¬ 
nate  a  hearing  officer  or  member  of  the 
Appeals  Council  to  receive  such  evidence. 
Before  additional  evidence  is  admitted 
into  the  record,  notice  that  evidence  will 
be  received  with  respect  to  certain  issues 
shall  be  mailed  to  the  parties,  and  each 
party  shall  be  given  a  reasonable  op¬ 
portunity  to  comment  on  such  evidence 
and  to  present  other  evidence  which  is 
relevant  and  material  to  the  issues  un¬ 
less  such  notice  is  waived. 

(c)  Individual  charged  did  not  file 
answer.  Where  the  individual  charged 
filed  no  answer  to  the  charges  (see 
5410.689),  evidence  in  addition  to  that 
introduced  at  the  hearing  before  the 
hforinp  officer  may  not  be  admitted  by 
the  Appeals  Council. 

§410.697  Decision  by  Appeals  Council 
on  review  of  hearing  officer’s  deci¬ 
sion. 

The  decision  of  the  Appeals  Council 
shall  be  based  upon  evidence  received  into 
the  hearing  record  (see  §  410.692(i) )  and 
such  further  evidence  as  the  Appeals 
Council  may  receive  (see  §  410.696)  and 
shall  either  affirm,  reverse,  or  modify  the 
hearing  officer’s  decision.  The  Appeals 
Council,  in  modifying  a  hearing  officer’s 
decision  suspending  the  individual  for 
a  specified  period  shall  in  no  event  re¬ 
duce  a  period  of.  suspension  to  less  than 
1  year,  or  in  modifying  a  hearing  officer’s 
decision  to  disqualify  an  individual  shall 
in  no  event  impose  a  period  of  suspension 
of  less  than  1  year.  Where  the  Appeals 
Council  affirms  or  modifies  a  hearing 
officer’s  decision,  the  period  of  suspension 
or  disqualification  shall  be  effective  from 
the  date  of  the  Appeals  Council’s  deci¬ 
sion.  Where  a  period  of  suspension  or 


disqualification  is  initially  imposed  by  the 
Apoeals  Council,  such  suspension  or  dis¬ 
qualification  shall  be  effective  from  the 
date  of  the  Appeals  Council's  decision. 
The  decision  of  the  Appeals  Council  will 
be  in  writing  and  a  copy  of  the  decision 
will  be  mailed  to  the  individual  at  his 
last  known  address  and  to  the  Deputy 
Commissioner,  or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance. 

§  410.698  Dismissal  by  Appeals  Council. 

The  Appeals  Council  may  dismiss  a 
request  for  the  review  of  any  proceedings 
instituted  under  §  410.688  pending  before 
it  in  any  of  the  following  circumstances: 

(a)  Upon  request  of  party.  Proceedings 
pending  before  the  Appeals  Council  may 
be  discontinued  and  dismissed  upon 
written  application  of  the  party  or 
parties  who  filed  the  request  for  review 
provided  there  is  no  party  who  objects 
to  discontinuance  and  dismissal. 

(b)  Death  of  party.  Proceedings  before 
the  Appeals  Council  may  be  dismissed 
upon  death  of  a  party  against  whom 
charges  have  been  preferred. 

(c)  Request  for  review  not  timely 
filed.  A  request  for  review  of  a  hearing 
officer’s  decision  shall  be  dismissed  when 
the  party  has  failed  to  file  a  request  for 
review  within  the  time  specified  in 
§  410.694  and  such  time  is  not  extended 
for  good  cause. 

§  410.699  Reinstatement  after  suspen¬ 
sion  or  disqualification. 

(a)  General.  An  individual  shall  be 
automatically  reinstated  to  serve  as 
representative  before  the  Administration 
at  the  expiration  of  any  period  of  sus¬ 
pension.  In  addition,  after  1  year  from 
the  effective  date  of  any  suspension  or 
disqualification,  an  individual  who  has 


been  suspended  or  disqualified  from  act¬ 
ing  as  a  representative  in  proceedings 
before  the  Administration  may  petition 
the  Appeals  Council  for  reinstatement 
prior  to  the  expiration  of  a  period  of  sus¬ 
pension  or  following  a  disqualification 
order.  The  petition  for  reinstatement 
shall  be  accompanied  by  any  evidence  the 
individual  wishes  to  submit.  The  Appeals 
Council  shall  notify  the  Deputy  Com¬ 
missioner,  or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance,  of  the  receipt 
of  the  petition  and  grant  him  30  days  in 
which  to  present  a  written  report  of  any 
experiences  which  the  Administration 
may  have  had  with  the  suspended  or 
disqualified  individual  during  the  period 
subsequent  to  the  suspension  or  disquali¬ 
fication.  A  copy  of  any  such  report  shall 
be  made  available  to  the  suspended  or 
disqualified  individual. 

(b)  Basis  of  action.  A  request  for  revo¬ 
cation  of  a  suspension  or  a  disqualifica¬ 
tion  shall  not  be  granted  unless  the  Ap¬ 
peals  Council  is  reasonably  satisfied  that 
the  petitioner  is  not  likely  in  the  future 
to  conduct  himself  contrary  to  the  provi¬ 
sions  of  the  rules  and  regulations  of  the 
Administration. 

(c)  Notice.  Notice  of  the  decision  on 
the  request  for  reinstatement  shall  be 
mailed  to  the  petitioner  and  a  copy  shall 
be  mailed  to  the  Deputy  Commissioner, 
or  the  Director  (or  Deputy  Director)  of 
the  Bureau  of  Retirement  and  Survivors 
Insurance. 

(d)  Effect  of  denial.  If  a  petition  for 
reinstatement  is  denied,  a  subsequent 
petition  for  reinstatement  shall  not  be 
considered  prior  to  the  expiration  of  1 
year  from  the  date  of  notice  of  the 
previous  denial. 

[FR  Doc.  71-2706  Filed  3-3-71;  8:45  am] 
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